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NOTICE OF DISCLAIMER

Working Titles having a masculine gender such as workman, workmen, and foreman, and
pronouns such as he, his, and him are utilized in these Specifications for the sake of brevity and
are intended to refer to persons of either sex.

The North Dakota Department of Transportation (Department) makes the Road and Bridge
Construction specifications available on an “as is” Basis as a public service.

Under no circumstances does the Department warrant or certify the information to be free of
errors or deficiencies of any kind. The Department specifically disclaims all warranties,
expressed or implied, including, but not limited to, the warranties or merchantability and fithess
for a particular purpose.

The use of any of this information for work which is under contract with the department, does
not relieve the user from any obligations assumed by the contract, or from the complete and
proper fulfillment of the terms of the contractor, nor does it entitle the user to compensation for
damages or loss which could be attributed to such use.

The information is subject to change by the Department. Anyone relying on this information
should satisfy himself/herself as to the most current version. The user agrees to accept all risks
and consequence flowing from or related to the use, retention, distribution, alteration, or deletion
of this information. The Department will in no instance be liable for any loss of profit or other
damage, including, but not limited to, special, incidental, consequential, or other damages, even
if apprised of the likelihood of such damages.
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Section 101

SECTION 101
ABBREVIATIONS AND DEFINITIONS

101.01 WORDING OF THE SPECIFICATIONS

The North Dakota Department of Transportation has written the Standard Specifications for
Road and Bridge Construction (Standard Specifications) with an emphasis on the active voice.
In a sentence written in the active voice, someone acts on something. For example: “The
Engineer will take a sample.” A similar sentence in the passive voice—“A sample will be
taken”—would be unclear about who was responsible for taking the sample.

The Standard Specifications also make use of the imperative mood. The imperative mood is
used when the party issuing an instruction and the party receiving it are already understood. In
the Standard Specifications, the Department is stating its requirements or directions for work to
the Contractor; such statements have the same force as if they contained the word “shall.” In an
imperative sentence such as, “Place the concrete,” the Department is indicating that it requires
the Contractor to place the concrete. Before award of the contract, imperative statements are
directed to the Bidder. Between award and execution of the contract, imperatives are directed to
the lowest responsible Bidder; and after execution, to the Contractor.

The Department will identify parties other than the Bidder or Contractor to whom it gives a
responsibility in the Standard Specifications. In phrasings where the responsible party has
already been clearly identified or in factual statements when it is not important to do so, the
Department may use the passive voice.

When these specifications indicate that work shall be “required, requested, directed, authorized,
ordered, permitted, suspended, approved, accepted, or rejected,” it shall be understood that
these expressions and others similar to them are followed by the phrase, “by the Engineer.”

101.02 ORGANIZATION OF THE SPECIFICATIONS

A. General.

With the exception of Section 100, "General Provisions," and Section 800, "Materials," the
sections of the Standard Specifications are written in a six-part format. Each section
contains the following primary subsections:

XXX.01 Description

XXX.02 Equipment

XXX.03 Materials

XXX.04 Construction Requirements

XXX.05 Method of Measurement

XXX.06 Basis of Payment
The subsections contain varying numbers of titled subordinate subsections composed of
higher and lower levels, as in an outline.

B. Hierarchy of Organization.
The requirements of a subsection apply to subordinate subsections. In addition, many
subsections begin with a lower-level subsection called "General." The requirements of
"General" subsections apply to the associated same-level subsections that follow; they do
not apply to the higher level.

All of the provisions of Section 100, “General Provisions,” of the Standard Specifications
apply to all portions of the contract.
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Titles or Headings.
The titles or headings of sections and subsections are for the convenience of referencing
and have no bearing on the meaning or interpretation of the text.

References.

The specifications rely on many cross references, both to internal sources in the
specifications and external sources in other contract documents, Department manuals, and
other industry resources. If the contract documents reference an external publication, the
Department intends that the reference be to the most recent issue, including interim
publications before the date of the advertisement, unless the contract specifies otherwise.

When a test procedure uses the prefix “ND”, the proper test procedure can be found in the
Department’s Field Sampling and Testing Manual, which is available on the Department’s
website: www.dot.nd.gov.

Each contract item listed in the contract references to a section number from the
specifications; therefore, all of the provisions of that referenced section that are relevant to
the proper completion of the contract item are binding upon the Contractor. This includes the
requirements found in the “General” subsections as well as those specific requirements
listed thereafter.

Within the specifications, references to other sections and subsections of the specifications
apply the same as if they were a part of the specification section or subsection from which
they were referenced. A cross-reference to a specific subsection of these specifications
includes all general requirements of the section of which the subsection is a part.

101.03 ABBREVIATIONS
Wherever the following abbreviations are used in the contract documents, their meaning shall
be as follows:

AAR Association of American Railroads
AASHTO American Association of State Highway and Transportation Officials

AC Asphaltic Cement

ACI American Concrete Institute

ACPA American Concrete Pipe Association

ADA Americans with Disabilities Act

AGC Associated General Contractors of America
AlA American Institute of Architects

AlSI American Iron and Steel Institute

ANLA American Nursery and Landscaping Association
ANSI American National Standards Institute

AREMA  American Railway Engineering and Maintenance-of-Way Association
ARTBA American Road and Transportation Builders Association

ASCE American Society of Civil Engineers

ASLA American Society of Landscape Architects

ASTM ASTM International

ATSSA American Traffic Safety Services Assaociation

AW
AW
AW

PA American Wood Protection Association
WA American Water Works Association
S American Welding Society
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BIA Bureau of Indian Affairs, U.S. Department of the Interior
BMP Best Management Practices

CADD Computer-Aided Drafting Design

CARS Construction Automated Records System
CFR Code of Federal Regulations

CMC County Major Collector

CPM Critical Path Method

CRS County Rural Society

CRSI Concrete Reinforcing Steel Institute

DBE Disadvantaged Business Enterprise

EEO Equal Employment Opportunity

ESAL Equivalent Single Axle Load

EPA U.S. Environmental Protection Agency
FAA Federal Aviation Administration

FHWA Federal Highway Administration, U.S. Department of Transportation
HDPE High-Density Polyethylene

IES llluminating Engineering Society

ISSA International Slurry Surfacing Association
ITE Institute of Transportation Engineers

ITS Intelligent Transportation System

IMSA International Municipal Signal Association
LED Light Emitting Diodes

MASH Manual for Assessing Safety Hardware

MUTCD Manual on Uniform Traffic Control Devices

NCHRP National Cooperative Highway Research Project
NDCC North Dakota Century Code

NDDoH North Dakota Department of Health

NDDOT  North Dakota Department of Transportation
NDPDES North Dakota Pollutant Discharge Elimination System

NEC National Electrical Code

NEMA National Electric Manufacturers Association

NEPA National Environmental Policy Act

NHTSA National Highway Traffic Safety Administration

NPCA National Precast Concrete Association

NRMCA  National Ready-Mix Concrete Association

NTCIP National Transportation Communications for ITS Protocol

NTPEP National Transportation Product Evaluation Program
OSHA Occupational Safety and Health Administration, U.S. Department of Labor
PCA Portland Cement Association

PCC Portland Cement Concrete

PCI Precast/Prestressed Concrete Institute
PCN Project Control Number

PVC Polyvinylchloride - PVC Pipe

QA Quiality Assurance

QC Quiality Control

SAE SAE International

SFN State Form Number

SG Specific Gravity

SHPO State Historic Preservation Office
SSPC The Society for Protective Coatings
SWPPP Storm Water Pollution Prevetion Plan
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UL Underwriters Laboratory, Inc.

USACE United States Army Corps of Engineers
USFWS  U.S. Fish and Wildlife Service

VMA Voids in Mineral Aggregate

101.04 DEFINITIONS
Wherever the following terms are used in the contract documents, their meaning shall be as
follows:

Act of God. An unforeseeable act, event, or happening resulting from natural causes such as
earthquake, tornado, or other cataclysmic phenomena.

Actual Quantity. The quantity of a contract item measured by the Engineer in accordance
with Section 109.01, “Measurement of Quantities.”

Addendum. A document issued by the Department after the advertisement and before the bid
opening that modifies or supplements the proposal package and will become part of the
contract.

Advertisement. A public announcement inviting proposals. The advertisement will identify
how to get a copy of the proposal package, how to submit a proposal, and the date, time, and
place of the bid opening.

Award. The Department’s acceptance of a proposal.

Base Course. The layer or layers of specified or selected material placed on a subbase or
subgrade to support a surface course.

Bidder. An individual, or legal entity submitting a proposal.

Bid Documentation. All writings, working papers, computer printouts, charts, and all other data
compilation that contain or reflect information, data, or calculations used by the Bidder to
prepare the submitted proposal, such as material relating to the determination and application
of the following:

Equipment rates,

Overhead rates and related time schedules,

Labor rates,

Efficiency or productivity factors,

Arithmetic extensions, and

Subcontractor and material supplier quotations.

The Bldder may include manuals that are standard to the industry in the bid documentation by
reference and must show the name and date of the publication and the publisher.

m5-"':“9*’!\’!—‘

Bid Opening. The public opening of proposals at the date, time, and location identified in the
advertisement.

Bid Item List. A list of the bid items and estimated quantities in the proposal forms. The bid
item list becomes the list of contract items after execution of the contract.

Bid Unit Price. The price per unit for a contract item submitted by the Bidder on the proposal
forms. After award the bid unit price becomes the contract unit price.
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Bridge. A single-span or multiple-span structure including supports, erected over a depression
or obstruction such as water, highway, or railway; and having a track or passageway for
carrying traffic or other moving loads; and having a length measured along the center of
roadway of more than 20 feet between undercopings of abutments or extreme ends of
openings for multiple boxes.

Bridge Length. The greater dimension of a structure measured along the center of the
roadway between backs of abutment walls or between ends of bridge deck.

Bridge Roadway Width. The clear width of a structure measured at right angles to the center
of the roadway between the bottom of curbs or, if curbs are not used, between the inner faces
of parapet or railing.

Business Day. Any calendar day, except Saturdays and holidays.

Calendar Day. Every day shown on the calendar. A day begins and ends at midnight.

Certificate of Compliance. A certificate provided by the Contractor to the Engineer in
accordance with Section 106.01, “General Methods of Materials Acceptance.”

Change Order. A written order from the Department to the Contractor, and signed by both
parties, detailing contract revisions for work within the scope of the original contract.

Clue. A potential source of material identified in the proposal package and, if used, is
considered a Contractor-furnished material source.

Cofferdam. A temporary or removable structure designed to hold the surrounding earth, water
or both out of the excavation.

Constraint (CPM only). A restriction placed on an activity in the schedule that may override
logic or restrict or distribute float for a network or sub-network of logic.

Construction Limits. The area from the beginning station to the ending station of the project
and between the slope stakes or as shown on the plans.

Contract. The written agreement between the Department and the Contractor setting forth the
obligations of the parties for the performance of the prescribed work.

The contract includes the following:
1. Addenda
2. Bid Item List
3. Change Orders
4. Contract Bond

5. Contract Iltems (Pay Item)
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6. Contract Time

7. Project Plans and Standard Drawings

8. Proposal Forms

9. Proposal Package

10. PS-1 (Price Schedule for Miscellaneous ltems)

11. Request for Proposals

12. Standard Specifications and Supplemental Specifications

13. Special Provisions

14. Supplemental Agreements

15. Work Drawings

16. Work Orders
Contract Amount. The total amount of the contract, including all contract revisions to date.
Contract Bond. The security, executed by the Contractor and the surety or sureties,
furnished to the Department to guarantee complete execution of the contract and all
supplemental agreements and the payment of all legal debts pertaining to project

construction.

Contract Item (Pay Item). A specific unit of the work for which the contract provides a
price. During the bidding process, the term “bid item” may be used to describe these items.

Major Contract Item. A contract item having a contract value greater than 5 percent
of the original contract amount.

Minor Contract Items. A contract item that is not a major contract item. A minor
contract item in the original bid item list becomes a major contract item when its total
cost increases to more than 5 percent of the original contract amount.

Specialty Item. Any designated contract item that requires specialized knowledge,
abilities, or equipment not ordinarily required with the major type of work specified in
the contract.

Contract Unit Price. The price included in the Contract for a contract item.

Contract Time. The amount of time allowed for completion of the contract, including
authorized time extensions. The contract time will be a number of working days, a number of
calendar days, a completion date, or a completion date with a minimum number of working
days. The contract time may include milestones.
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Contractor. The individual, or legal entity contracting with the Department for performance of
prescribed work.

Employee. Any person working on the project covered by the contract that is under the
direction or control of, or receives compensation from, the Contractor or a
subcontractor.

Subcontractor. An individual, or legal entity with whom the Contractor sublets part of
the contract in accordance with Section 108.01, “Subletting of Contract.”

Superintendent. The Contractor’s authorized representative in responsible charge of
the work in accordance with Section 105.02, “Contractor Requirements.”

Surety. The legal entity or individual, other than the Contractor, executing a proposal
guaranty or contract bond.

Critical Activity. An activity with zero or negative total float.

Critical Path. The longest continuous sequence of work establishing the scheduled completion
date of the project or a milestone.

Critical Path Method. An electronic system of planning, scheduling, and control which
combines all relevant information into a single master plan, permitting the establishment of the
optimum sequence and duration of operations; utilizing an arrow diagram drawn to show the
interconnected individual tasks involved in constructing the project.

Culvert. Any structure under the roadway with a clear opening of 20 feet or less measured
along the center of the roadway.

Data Date. The date from which a schedule is calculated and, in schedules other than the initial
schedule and baseline schedule, the date up to which progress is reported.

Department. The North Dakota Department of Transportation or its representatives.

Director. The Director of the Department acting directly or through authorized
representatives.

Engineer. The Deputy Director for Engineering of the Department, acting directly or
through an authorized representative, who is responsible for engineering supervision of
construction.

Laboratory. The testing laboratory of the Department or any other testing laboratory
designated by the Engineer.

Materials & Research Engineer. The head of the Department's Materials & Research
Division.

Director. See Department.

Divided Highway. A highway with separated roadways for traffic in opposite directions.
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Driving Lane. The portion of the highway, excluding shoulders, normally used to
accommodate the movement of vehicular traffic.

Employee. See Contractor.
Engineer. See Department.

Equipment. All machinery, tools, apparatus, and supplies necessary for maintenance,
construction, and completion of the work.

Expressway. A divided arterial highway for through traffic with full or partial control of access
and generally with grade separations at intersections.

Extra Work. Work not provided for in the contract but considered essential by the Engineer for
satisfactory completion of the contract within its intended scope.

Falsework. Scaffolding or other temporary structural support for concrete formwork.
Federal-Aid Project. A project that is constructed entirely or partially with federal funds.

Field Sampling and Testing Manual. A Department publication that can be found at
https://www.dot.nd.gov/divisions/materials/testingmanual.htm

Float/Total Float. The number of days by which an activity may be delayed without delaying the
project or a milestone.

Force Account. Payment for contract revisions per approved costs and additives in
accordance with Section 109.03, “Compensation for Contract Revisions.”

Haul Road. Highways, streets, or roads designated by the Department in accordance with
Section 107.08, "Haul Roads,” for use by the Contractor to haul material to or from the
project.

Highway, Street, or Road. A general term indicating a public way used by vehicles and
pedestrians. Includes entire area within the right of way.

Holidays. State of North Dakota holidays are as follows:

Every Sunday;

New Year’s Day, January 1;

Martin Luther King, Jr. Day, the third Monday of January;

Presidents Day, the third Monday of February;

Good Friday, the Friday before Easter Sunday;

Memorial Day, the last Monday in May;

Independence Day, July 4;

Labor Day, the first Monday in September;

Veterans Day, November 11;

10. Thanksgiving Day, the fourth Thursday in November;

11. Christmas Day, December 25; and

12. Every day appointed as a public holiday by the President of the United States or the
Governor of the State.
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If January 1, July 4, November 11, or December 25 fall on a Sunday, the following Monday is a
holiday.

If January 1, July 4, November 11, or December 25 fall on a Saturday, the previous Friday is a
holiday.

Laboratory. See Department.
Major Contract Item. See Contract Item.
Materially Unbalanced Bid. See Unbalanced Bid.

Materials. Any substances, products, supplies, assemblies, or raw materials specified for use in
the performance of the work.

Mathematically Unbalanced Bid. See Unbalanced Bid.
Median. The portion of a divided highway separating the traveled ways.

Milestone. A dated specified in the contract, such as the date that the contract time
expires.

Minor Contract Item. See Contract Iltem.

Notice to Bidders. A notice issued by the Department of projects available for proposals in an
upcoming bid opening.

Notice to Proceed. The Department’s notice to the Contractor to begin the work in
accordance with Section 108.04, “Notice to Proceed.”

Pavement Structure. The combination of subbase, base course, and surface course placed
on a subgrade to support and distribute the traffic load to the roadbed.

Plan Quantity. The quantity of a contract item shown on the bid item list and the plans.

Plans. The project plans and standard drawings that show the location, character, and
dimensions of the prescribed work, including layouts, profiles, cross sections, and other details.

Project Plans. A set of plans addressing the work required for the project. At the time
of advertisement, the project plans may include the following: a vicinity map, a
summary of quantities, notes, signing information, traffic control plans, and detailed
drawings.

Standard Drawings. An approved set of drawings showing standard details of
construction and materials for the work on a project.

Predecessor. An activity that is defined by schedule logic to precede another activity. A
predecessor may control the start or finish date of its successor.

Project. The specific section of highway on which construction is to be performed under the
contract.
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Project Control Number (PCN). A number generated by the Department for project tracking.
Found on the cover sheet of the plans.

Project Number. A number generated by the Department containing coded project data.
Found on the cover sheet of the plans.

Project Site. All areas used by the Contractor in the performance of the work.
Project Plans. See Plans.

Proposal. (Commonly referred to as Bid) A Bidder’s offer on Department forms, to perform the
work at the prices quoted.

Proposal Forms. The Department-provided forms on which a Bidder must prepare and submit
its proposal for the work. That portion of the proposal package labeled as “Proposal Form”
containing certifications, affidavits, acknowledgements, and the bid item list. The proposal
forms are prepared and submitted by the Bidder and is then considered a proposal.

Proposal Guaranty. The security furnished to guarantee the Bidder will enter into the contract if
the proposal is accepted.

Proposal Package. All documents made available to prospective Bidders by the Department
before the opening of proposals. These documents will become part of the contract.

PS-1. (Price Schedule for Miscellaneous Items) A schedule of predetermined unit prices in the
contract that provides for payment of miscellaneous contract items.

Qualified Laboratory Program. See Section 106.10, “Qualified Laboratories And Testing
Personnel”.

Relationship. The interdependencies among activities. Relationships link an activity to its
predecessors and successors. A schedule’s relationships are sometimes referred to as the
logic of the schedule. Examples of relationships are finish-to-start, start-to-start, and finish-to-
finish. Relationships are implied in bar chart schedules and explicit in CPM schedules.

Request for Proposals. A publication addressing the work required for the project. The
request for proposals may include the supplemental specifications, the special provisions,
labor rates, the proposal forms, and the Required Contract Provisions Federal-aid
Construction Contracts.

Responsive Proposal. A proposal that meets all requirements of the proposal package.

Responsible Bidder. A Bidder who has met all of the Department's prequalification
requirement and actually submits a bid on a project.

Right of Way. A general term denoting land, property, or interest therein, acquired for or
devoted to a highway.

Roadbed. The graded portion of a highway, within top and side slopes, prepared as a
foundation for the pavement structure and shoulder.

10
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Roadside. The area adjoining the outer edge of the roadway. Extensive areas between the
roadways of a divided highway may also be considered roadside.

Roadway. The portion of a highway including shoulders for vehicular use.
Shoulder. The portion of the roadway adjacent to the traveled way for accommodation of
stopped vehicles for emergency use and for lateral support of base course and surface

course.

Sieve. U.S.A. Standard Sieve, as defined in ASTM E 11. The specified percent passing for each
sieve is measured by weight.

Special Provisions. See Specifications.
Specialty Item. See Contract Item.

Specifications. The compilation of written requirements for performance of the work, including
the following:

Standard Specifications. A book of specifications approved for general
application and repetitive use.

Supplemental Specifications. Approved revisions to the standard specifications.

Special Provisions. Revisions or additions to the standard specifications and
supplemental specifications that cover special conditions for the project.

Stabilization. The modification of soils or aggregates by incorporating materials that increases
load-bearing capacity, firmness, or resistance to weathering or displacement.

Standard Drawings. See Plans.
Standard Specifications. See Specifications.
State. The State of North Dakota acting through its authorized representative.

State Aid Project. A project that is constructed entirely with State Funds or State and local
subdivision funds.

Station. When used as a definition or term of measurement, a station is 100 linear feet.
Structures. Bridges, culverts, catch basins, drop inlets, retaining walls, cribbing, manholes,
endwalls, buildings, sewers, service pipes, underdrains, foundation drains, and similar features
that may be encountered in the work.

Subcontractor. See Contractor.

Subbase. The layers of specified or selected materials of designated thickness placed on a
subgrade to support a base course.

11
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Subgrade. The top surface of an embankment or cut section on a graded roadway. It is the
foundation for the subbase, base course, and surface course.

Substantial Completion. A project is substantially complete when it is open for safe and
convenient use by the traveling public, and all necessary safety features are in place; or, if not
to be opened to traffic, when it is ready for the subsequent project.

Substructure. All of the structure below the bearings of simple and continuous spans,
skewbacks of arches and tops of footings of rigid frames, including the backwalls, wingwalls and
wing protection railings.

Successor. An activity that is defined by schedule logic to succeed another activity. The start or
finish date of a successor may be controlled by its predecessor.

Superintendent. See Contractor.

Superstructure. The entire structure except the substructure.

Supplemental Agreement. A written agreement for the performance of work that is beyond the
scope of the original contract but which the Department elects to perform in conjunction with
the existing contract. The Department and the Contractor must sign a supplemental
agreement before it can become a contract revision.

Supplemental Specifications. See Specifications.

Surcharge. Additional fill material above the proposed grade line for the purpose of adding
weight.

Surety. See Contractor.
Surface Course. One or more layers of a pavement structure designed to accommodate the
traffic load; the top layer of which resists skidding and traffic abrasion. The top layer is

sometimes called “Wearing Course.”

Technical Certification Program. See Section 106.10, “Qualified Laboratories And Testing
Personnel”.

Traffic. Vehicles, pedestrians, and other modes of transportation.

Total Sum Bid. The total amount of a proposal; the sum of the price extensions for all bid
items.

Traveled Way. The portion of the roadway for the movement of vehicles, exclusive of
shoulders and auxiliary lanes.

Unbalanced Bid. A proposal that does not reflect the true cost of providing the material,
equipment, and labor required to complete the bid item.

Materially Unbalanced Bid. A proposal in which there is a reasonable doubt that award to

the Bidder submitting the mathematically unbalanced bid will result in the lowest ultimate
cost to the Department.

12
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Mathematically Unbalanced Bid. A proposal containing bid items that do not reflect
reasonable actual costs plus a reasonable proportionate share of the Bidder’s anticipated
profit, overhead costs, and other indirect costs, which the Bidder anticipates for the
performance of the items in question.

Work. The providing of all labor, materials, equipment, and incidentals necessary to complete
the project in accordance with the contract.

Work Drawings. Supplemental design sheets or similar data, such as drawings, diagrams,
illustrations, samples, schedules, or calculations, that the contract requires the Contractor to
submit to the Engineer in accordance with Section 105.08, “Work Drawings.” Once the
Department has reviewed a work drawing, it becomes part of the contract.

Work Order. A written directive from the Engineer to the Contractor to perform changed work,
extra work, or other additional work.

13
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SECTION 102
BIDDING REQUIREMENTS AND CONDITIONS

102.01 QUALIFICATION OF BIDDER

The Department will only consider a proposal from a prequalified Bidder. Obtain prequalification
from the Department in accordance with the Contractor's Prequalification Statement (SEN
9384). The Department must receive the Contractor's Prequalification Statement at least
10 business days before the bid opening.

The Department may check any statements submitted by a Bidder on the Contractor’s
Prequalification Statement and obtain additional pertinent information from other sources. The
Department may disqualify a Bidder for any reason stated in Section 102.13, “Disqualification of
Bidder”.

102.02 CONTRACTOR'’S LICENSE

The Department will not require a Bidder to have a contractor’s license from the State to submit
a proposal; however, the Department will only award a contract to a Bidder that has an
appropriate contractor’s license from the State.

102.03 ISSUANCE AND CONTENTS OF PROPOSAL PACKAGE

The Department will issue the proposal package in accordance with the advertisement and
notice to bidders. The notice to bidders is available on the Department’'s website
(www.dot.nd.gov).

The Department will issue all addenda no later than 4:00 p.m. central time 2 business days
before the bid opening, except the Department may withdraw the project from the bid opening at
any time. Before submitting a proposal, check the most current proposal package, including
addenda.

The proposal package will contain the following:
1. The request for proposals, which contain the following:
a. The proposal forms, which contain the following:
(1) The location and description of the work;
(2) Alist of bid items and estimated quantities;
(3) The contract time; and
(4) The date, time, and location of the bid opening.
b. The supplemental specifications,
c. The special provisions, and
d. Other requirements that vary from or are not contained in the standard specifications;
2. The plans;
a. The project plans, and
b. The standard drawings.
3. The standard specifications;
4. Any addenda; and
5. Other documents designated in the proposal package.

102.04 INTERPRETATION OF QUANTITIES IN BID ITEM LIST

The quantities in the bid item list are estimates only that the Department prepares for comparing
proposals. The Department will measure and pay for accepted quantities of work in accordance
with Section 109, “Measurement and Payment.”

14
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102.05 EXAMINATION OF PROPOSAL PACKAGE AND PROJECT

Examine the proposal package and the project, including locations identified in the proposal
package, before submitting a proposal. The Department will consider a Bidder's submission of a
proposal as conclusive evidence that the Bidder has investigated and is satisfied as to the
conditions to be encountered; the character, quality, and scope of work to be performed; the
guantities of materials to be furnished; and the conditions and requirements of the proposal
package. Make such independent investigation and examination as necessary to be satisfied as
to conditions to be encountered in the performance of the work and with respect to possible
local material sources, the quality and quantity of material available from such property, and the
type and extent of processing that may be required to produce material conforming to the
contract. Independent investigation and examination includes knowledge of the State’s physical
geography, geology, and hydrology, and of the available publications on that subject matter.

If conditions at the project site are inconsistent with the proposal package or there are
discrepancies, conflicts, errors, omissions, or ambiguities within the proposal package,
immediately submit a request for explanation to the Department's Construction Services
Division. The Department must receive requests for explanation in adequate time to allow the
Department to reply. The Department will issue interpretations by addendum and make them
available on the Department’s website and the Bid Express website at least 2 business days
before the bid opening. Before the Department’s approval and execution of the contract, any
statements, explanations, or representations concerning the project made by any of the
Department’s employees or agents are not binding, unless specifically included in the proposal
package.

102.06 SUPPLEMENTAL INFORMATION

A. General.
Any information that is not included in the proposal package is considered supplemental
information and will not become part of the contract.

The Department provides supplemental information on an “as-is” basis. Supplemental
information is data that is used or generated by the Department for use in project
development and is not part of the proposal package and will not become part of the
contract.

Items designated as supplemental information are preliminary only and may differ from final
design details. The Department does not warrant supplemental information to be free of
errors or deficiencies and does not warrant the information as being fit for any particular use.

Refer to the contract for final construction information for bidding and construction purposes.

Any available supplemental information will be located on the Department’s website
alongside the proposal package. If no supplemental information is available, a statement to
that effect will be included in the area that would contain the supplemental information.

B. Soil Information and Boring Logs.
The Department does not warrant or guarantee the sufficiency or accuracy of the boring
logs or the interpretations made or opinions of the Department as to the type of materials
and conditions that may be encountered.

15
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General soil and rock strata descriptions and indicated boundaries are based on a
geotechnical interpretation of all available subsurface data and may not reflect the actual
subsurface conditions between individual borings or between sampled strata within the bore
hole. The laboratory data and the in-place data can be relied on only to the degree of
reliability inherent to the standard test method. The observed water levels or soil moisture
conditions may vary considerably with time according to climatic conditions including
temperature, precipitation, and wind, as well as other non-climatic factors.

Make independent subsurface investigations, as necessary, to become satisfied with the
conditions to be encountered on the project.

C. Electronic Design Data.
Electronic design data is subject to change by the Department without notice.

The use of electronic design data in preparation of a proposal or in performance of the work
does not allow relief from obligations under the contract or from complete and proper
fulfillment of the contract requirements. The Department does not warrant or guarantee the
accuracy of the electronic design data or the consequences related to the use, retention,
distribution, alteration, or deletion of the electronic design data.

The use of electronic design data does not entitle the Contractor to compensation or an
extension of time for damages or losses which could be attributed to the use of electronic
design data.

Electronic design data will be accessible through the Department’s ftp site. A notice will be
placed with the remaining supplemental information with instructions detailing how to access
the electronic design data.

102.07 PREPARATION OF PROPOSAL

A. General.
Prepare the proposal using the Bid Express website in accordance with Section 102.07 B,
“Electronic Proposal,” unless the notice to bidders states that the Department will accept a
paper proposal in accordance with Section 102.07 C, “Paper Proposal.”

Acknowledge the receipt of all addenda in accordance with the proposal forms.

Execute the proposal as follows:

1. For an individual, signed by that individual;

2. For a partnership, signed by a partner;

3. For a corporation, signed by an officer of the corporation with the officer’s title;

4. For a joint venture, signed by a legally qualified representative of each of the parties to
the joint venture; and

For an individual, a partnership, a corporation, or a joint venture, signed by anyone
having a power of attorney. Provide a copy of the power of attorney with the proposal, or
arrange with the Department to file the power of attorney with the Department before
submitting the proposal.

o
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B. Electronic Proposal.

1. Electronic Bidding Credentials.
A Digital ID is required to electronically sign proposals.

If a Bidder does not have a Digital ID, create a Digital ID and set up bidding privileges by
following the instructions on the Bid Express website (www.bidx.com). Begin the Digital
ID creation process a minimum of 7 business days before the bid opening.

2. Submitting an Electronic Proposal.
Prepare the proposal using Bid Express as follows:

1. Download the most current “Proposal Files” and “DBE Roster File” from the Bid
Express website (www.bidx.com).

2. Use the Bid Component for AASHTOWare Project Bids to prepare and submit
the proposal forms. Follow the Bid Component software instructions and review
the help screens provided on the Bid Express website to ensure that the bid item
list is prepared properly. Provide a unit price for each bid item.

If the proposal forms contain alternate or optional bid items, provide unit prices for those
bid items as follows:
a. For alternate bid items, provide a unit price for each bid item included in the
Bidder’s preferred alternate.
b. For optional bid items, provide a unit price for all bid items under all options.

The user’s Digital ID must be on file and enabled by Bid Express. The use of the Digital
ID constitutes the Bidder’s signature for execution of the proposal. The Department is
not responsible for the Bidder’s inability to submit a proposal using AASHTOWare.

C. Paper Proposal.
The Department will only consider a paper proposal if the proposal package states that the
Department will accept a paper proposal.

Enter a unit price in numerals for each bid item on the bid item list, except as not required in
the case of alternate bid items. Enter the product of each unit price and respective quantity.
Enter the total sum bid at the bottom of the last page of the bid item list.

The paper bid item list may be a computer-printed bid item list from the current version of
Expedite. Execute the proposal by signing and notarizing in ink and in the space provided
on the proposal forms.

102.08 BID LIMITATION

If the Bidder desires to submit a proposal on more than one project as part of the same bid
opening (date and time), and desires to avoid receiving an award of more projects than the
Bidder is equipped to handle, the Bidder may submit proposals on multiple projects and limit the
total amount of work awarded to the Bidder on selected projects by completing the “Bid
Limitation” section in the proposal forms.

The bid limitation can be made by declaring the total amount of work or total number of projects.
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If a Bidder makes a limiting statement on any proposal, the statement will apply to all proposals
submitted by the Bidder as part of that bid opening. If the bid limitation statements on more than
one proposal differ, the Department will use the lower bid limitation amount or number.

Do not attempt to reserve the right to choose the contract or contracts.

When considering all projects with bid limitations, the Department will select those proposals
that provide the lowest overall cost to the Department.

102.09 PROPOSAL GUARANTY

A.

General.

Provide a proposal guaranty in the form of an annual bid bond in accordance with Section
102.09 B, “Annual Bid Bond,” a single project bid bond in accordance with Section 102.09 C,
“Single Project Bid Bond,” or a certified or cashier's check in accordance with Section
102.09 D, “Certified or Cashier's Check.” Contact the Department’s Construction Services
Division to obtain bond forms.

Annual Bid Bond.

Before submitting a proposal, file an executed annual bid bond with the Department on the
Annual Bid Bond (SFN 50231), in an amount equal to 10 percent of the total sum bid, and
from a surety company authorized to do business in the State. Execute the annual bid bond
as principal.

The annual bid bond applies to all proposals submitted by a Bidder in a calendar year.

Single Project Bid Bond.
Upon request, the Department may allow the Bidder to file a single project bid bond with the
Department before the bid opening.

Before the date and time of the bid opening, submit an executed single project bid bond on
the Bid Bond — Single Project (SFN 14196), in an amount equal to 10 percent of the total
sum bid, and from a surety company authorized to do business in the State. Execute the
single project bid bond as principal.

Certified or Cashier’s Check.
Upon request, the Department may allow the Bidder to file a certified check or cashier’s
check before the bid opening.

Before the date and time of the bid opening, submit a certified check or cashier’s check in
an amount equal to 5 percent of the total sum bid and from a solvent bank.

102.10 SUBMISSION OF PROPOSAL
Submit the proposal so that the Department receives the proposal before the date and time of
the bid opening. The Department will allow the following two methods of submitting a proposal:

A. Electronic Proposal.

Follow the instructions on the Bid Express website to submit an electronic proposal. If
submitting an electronic proposal, do not sign, notarize, or submit a paper proposal.
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The Department will not consider proposals submitted electronically as received until the date
and time of the bid opening.

B. Paper Proposal.
The Department will only consider a paper proposal if the notice to bidders states that the
Department will accept a paper proposal.

Seal the executed paper proposal in an envelope and label the envelope with the following:

1.
2.
3.

The Bidder’'s name,
The Project Number, and
The date and time of the bid opening.

Submit the sealed envelope to the Department.

If the Department receives a proposal after the bid opening, the Department will return the
unopened proposal to the Bidder.

102.11 BID OPENING
The Department will publicly open and announce proposals at the bid opening.

102.12 IRREGULAR PROPOSAL
The Department will consider a proposal irregular and reject it if:

1.

2.

3.

The Bidder fails to prepare the proposal in accordance with Section 102.07, “Preparation
of Proposal”, or submit the proposal in accordance with Section 102.10, "Submission of
Proposal”.

The Bidder fails to provide an executed proposal guaranty in accordance with Section
102.09, "Proposal Guaranty”.

The Bidder adds any provisions reserving the right to accept or reject an award, or to
enter into a contract pursuant to an award. This does not apply to bid limitations made in
accordance with Section 102.08, “Bid Limitation”.

The Bidder fails to complete the “Non-Collusion and Debarment Certification” section of
the request for proposals.

The Department may consider a proposal irregular and reject it if:

1.
2.

The Bidder fails to comply with any requirements of the proposal package.

The Bidder makes unauthorized additions to the proposal forms, makes unauthorized
conditional or alternate proposals, or there are irregularities of any kind that could make
the meaning of the proposal incomplete, indefinite, or ambiguous.

The Bidder fails to acknowledge addenda as required in the proposal forms.

The Department cannot determine a unit price for every bid item, except in the case of
authorized alternate bid items.

The Department determines that any unit price is materially unbalanced.

On a paper proposal, the Bidder fails to type or use ink to enter all information on the bid
item list.

For a paper proposal, the check code printed on the bottom of the printout of the
Expedite-generated bid item list is not the same on every page of the printout.

The Bidder fails to comply with the Disadvantage Business Enterprise (DBE)
requirements.

102.13 DISQUALIFICATION OF BIDDER
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The Department will disqualify a Bidder and reject their proposal(s) for the following reasons:

1.

2.

3.

4.

A Bidder fails to obtain prequalification in accordance with Section 102.01,
“Qualifications of Bidder”.

The Department finds evidence of collusion among Bidders. The Department will not
recognize a participant in collusion as a Bidder for future projects until that Bidder
obtains prequalification.

A Bidder submits more than one proposal for the same project as an individual, firm, or
corporation under the same or different name.

Any other reason deemed proper by the Department.

The Department may disqualify a Bidder and reject their proposal(s) for the following reasons:

1.

2.

The Bidder has incomplete work that the Department determines might hinder or prevent
prompt completion of proposed work.

The Bidder fails to promptly pay or satisfactorily settle all claims for labor and material on
another Department contract, including those projects where the Bidder is a party to a
joint venture that has failed to settle such claims.

The Bidder defaults on another Department contract.

The Bidders fails to repay the Department for overpayments on another Department
contract.

The Bidder fails to perform satisfactory work on another Department contract as follows:
a. Fails to comply with contract requirements or Engineer’s directives.

b. Fails to complete work on time.

c. Performs substantial corrective work before acceptance.

d. Performs work that requires pay reductions.

The Attorney General of the State or Department determines that the Bidder has
guestionable moral integrity.

The federal government has disbarred the Bidder from performing work on federal
contracts.
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SECTION 103
AWARD AND EXECUTION OF CONTRACT

103.01 CONSIDERATION OF PROPOSALS

A. General.
After the Department opens and announces the proposals, the Department will compare the
proposals based on each total sum bid, and will publicly announce the results. The
Department reserves the right to reject any or all proposals, waive technicalities, or to
advertise for new proposals.

B. Requests to Withdraw Proposals.
To request a withdrawal of a proposal after the bid opening due to a bid error, notify the
Department that an error occurred by submitting a written request to the Department with
the following information:

1. All bid documentation related to the error(s); and

2. A notarized affidavit or declaration signed under penalty of perjury that describes the
specific error(s) and certifies that any submitted bid documentation were the only ones
used in the preparation of the proposal.

The Department will not consider requests received after 5:00 p.m. central time on the
second business day after the bid opening. The Department will review the request to
determine the validity of the claimed error, and will evaluate applicable laws to determine if
relief from forfeiture is warranted. If the Department determines that an error did occur and
the law allows relief, the Department will relieve the Bidder of the responsibilities of award
and release the Bidder of the obligations under the proposal guarantee. If the Department
determines that an error did not occur or that the law does not allow relief, the Department
may award the contract and if the Bidder refuses to execute the contract, the Bidder shall
forfeit its proposal guaranty in accordance with Section 103.07, “Failure to Execute
Contract.”

103.02 AWARD OF CONTRACT

If the Department awards a contract, the Department will select the responsible Bidder with the
lowest total sum bid and a proposal that complies with the proposal package. The Department
will make an award no more than 30 calendar days after the bid opening, unless both parties
agree in writing to an extension, and will notify the successful Bidder by providing a contract,
contract bond form, and other required documents to be returned in accordance with Section
103.06, “Execution and Approval of Contract”.

Submit an initial schedule of proposed progress on Proposed Progress Chart (SEN 7721) within
10 business days after the bid opening. The Proposed Progress Chart shall meet all time and
scheduling requirements in the proposal package.

The Department will not execute the contract with a Bidder that does not have a contractor's
license in accordance with Section 102.02, "Contractor's License."
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For foreign (out-of-State) corporations, obtain a certificate of authority to do business in the
State from the Secretary of State’s Office. The Department will not execute the contract with a
foreign corporation that does not have this certificate of authority.

If the successful Bidder fails to submit the Proposed Progress Chart or fails to obtain a
contractor’s license or a certificate of authority to do business in the State, the Department will
cancel the award, and the Bidder will forfeit the proposal guaranty.

103.03 CANCELLATION OF AWARD

The Department reserves the right to cancel the award of any contract before execution without
liability.

103.04 RELEASE OF PROPOSAL GUARANTY

After the Department compares the proposals, the Department will release the Bidders of all
obligations under the proposal guaranties, except for the responsible Bidders with the three
lowest total sums bid. The Department will release the Bidders with the three lowest total sums
bid of all obligations under the proposal guaranties as follows:

A. After the Department executes a contract, or

B. If the Department approves a request to withdraw a proposal in accordance with Section
103.01, “Consideration of Proposals.”

If the Department allows a certified check or cashier’s check in accordance with Section 102.09,
“Proposal Guaranty,” the Department will return those proposal guaranties in accordance with
State law.

103.05 CONTRACT BOND

A. General.

Obtain from a responsible surety a contract bond in an amount equal to the original amount
of the contract. On the form provided by the Department, submit to the Department proof of
contract bond in accordance with Section 103.06, “Execution and Approval of Contract.” If
the contract bond is voided or becomes no longer in force before final acceptance,
immediately notify the Department, obtain another contract bond in an amount equal to the
original, and submit to the Department proof of the contract bond on the form provided by
the Department.

B. Payment.
After both parties execute the contract, the Department will pay for the contract bond as
follows:

1. Submit to the Engineer a written request for payment for the “Contract Bond” contract
item. Include, with the request, a receipted invoice from the surety showing the amount
paid for the contract bond and the date of payment.

2. The Department will pay the Contractor the contract unit price for the “Contract Bond”
contract item or the paid invoiced amount, whichever is less. If the contract unit price is
greater than the paid invoiced amount, the Department will pay the difference in the final
progressive estimate.
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103.06 EXECUTION AND APPROVAL OF CONTRACT

Return to the Department the signed contract, proof of contract bond, and other required
documents within 15 calendar days after the notice of award. The Department will review the
signed contract, proof of the contract bond, and other required documents. If the Department
approves, the Director will sign the contract making it fully executed and binding on the two
parties.

If another party is providing funding for the project, the Department may not approve the
contract until the Department receives concurrence from the participating party.

103.07 FAILURE TO EXECUTE CONTRACT

If the successful Bidder fails to return a signed contract, proof of the contract bond, and other
required documents in accordance with Section 103.06, “Execution and Approval of Contract,”
the Department may cancel the award and the successful Bidder forfeits its proposal guaranty
to the Department. The Department may then award the contract to the responsible Bidder with
the next lowest total sum bid or re-advertise the project.

103.08 ESCROW OF BID DOCUMENTATION

A. General.
If the bid item list contains an “Escrow of Bid Documentation” contract item, the low Bidder
shall provide a legible copy of its bid documentation for storage at a depository chosen by
the Bidder and approved by the Department. The successful Bidder may choose one of the
following depositories: a banking institution, other bonded document storage facility, or in a
secure location at the Department's headquarters.

For subcontracts at any tier equal to or greater than $750,000, obtain from the subcontractor
all bid documentation used to prepare the subcontractor’'s bid for the portion of the work
reflected in the subcontract. The subcontractor’'s bid documentation requirements shall be
the same as for the Contractor, except it shall be submitted within 5 days of approval of the
Prime Contractor’'s Request to Sublet. Submit to the Department the bid documentation and
affidavit in a separate sealed container, including the subcontractor's name and address on
the container.

B. Affidavit.

Provide an affidavit with the bid documentation. The affidavit shall be signed by the Bidder
or by an individual authorized to sign for the Bidder in accordance with Section 102.07.A,
“Preparation_of Proposal, General,” and listing each enclosed document, including the
author, date, nature, and subject matter of each document. The affidavit shall attest that the
signer has personally examined all bid documentation, that the affidavit lists all bid
documentation, and that all bid documentation is included in the submission to the
Department.

C. Submittal and Return of Bid Documentation.
Submit the affidavit and bid documentation to the Department within 5 business days after
the bid opening. Place the affidavit and bid documentation in a sealed container and clearly
mark the container with the following:

1. The label, “Bid Documentation,”
2. The Bidder's name and address,
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3. The date of submittal, and
4. The NDDOT project number and PCN.

If the responsive Bidder with the lowest total sum bid has already submitted the bid
documentation and the Department rejects that Bidder’'s proposal or cancels the award, the
Department will return the bid documentation. If the Department awards to the next lowest
responsive Bidder, the Department will notify that Bidder to submit its affidavit and bid
documentation. The next lowest responsive Bidder shall submit the affidavit and bid
documentation within 5 business days after the date of notification by the Department. If the
Department rejects this proposal and subsequent ones or cancels this award or subsequent
ones, the above procedures will continue until the Department awards, approves, and
executes a contract.

. Duration and Use.

After the Department approves and executes the contract, the Department and the
Contractor will jointly deliver the sealed container and affidavit to the depository for
placement in a safety deposit box or other secure accommodation. The depository must be
located in Bismarck, North Dakota, unless otherwise approved by the Department. Provide
escrow instructions to the depository consistent with this section.

The agreement with the depository will reflect that the bid documentation and affidavit will
remain in escrow during the life of the contract, until the Contractor notifies the Department
of intent to file a claim in accordance with Section 104.04 “Notice of Intention to File a Claim
(NOI)” or the Contractor initiates litigation or arbitration against the Department related to the
contract. Notification of the Contractor’s intention to file a claim, or initiation of litigation or
arbitration against the Department, will be sufficient grounds for the Department to obtain
the release and custody of the bid documentation. The Department may open sealed
escrowed bid documentation submitted by a subcontractor if it is related to the issues
detailed on the NOI, or if the investigation into the issue indicates that relevant information
may be found in subcontractor escrow documents. If the Contractor has not submitted
notification of intent to file a claim or initiated litigation or arbitration, and the required
statutory time to file a claim has elapsed since the submission of the final estimate, the
Department will instruct the depository to release the sealed container to the Contractor.

In accordance with the affidavit attesting that the sealed container placed in escrow contains
all of the materials relied upon to prepare the proposal, the Contractor waives its right to use
any bid documentation other than that placed in escrow in any claim or litigation arising out
of this contract.

Refusal or Failure to Provide Bid Documentation.

If the successful Bidder fails to provide the bid documentation in accordance with Section
103.08.C, “Submittal and Return of Bid Documentation,” the Department will reject the
proposal or cancel the award, and the Bidder will forfeit the proposal guaranty.

If the Contractor fails to submit a subcontractor's bid documentation, the Department may
withhold progressive estimates.

Confidentiality of Bid Documentation.

The bid documentation and affidavit in escrow are and will remain the property of the
Contractor. The Department has no interest in or right to the bid documentation, unless the
Department receives a notification of the intention to file claim from the Contractor or

24



Section 103

litigation ensues between the Department and Contractor. In the event of a claim or
litigation, the bid documentation and affidavit will become the property of the Department.
The Department will return to the Contractor the bid documentation and any copies made by
the Department at the conclusion of litigation or once the Contractor signs the final payment
statement.

. Payment.

The Contractor shall be responsible for the payment of the depository rent. After the
Department has deposited the bid documentation and the two parties have executed the
contract, the Department will pay the Contractor the contract unit price for the “Escrow of Bid
Documentation” contract item.

The contract unit price for the “Escrow of Bid Documentation” contract item includes the
costs of all data compilation, container, depository rent, and any other costs associated with
the escrow, including escrow of subcontractor bid documentation. The Department will not
charge a depository rent for the use of its facility.
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SECTION 104
SCOPE OF WORK

104.01 INTENT OF CONTRACT

The intent of the contract is to state the roles, responsibilities, and obligations of the Department
and Contractor regarding the construction, execution, and completion of the work. Provide all
resources required to complete the work and execute the work in accordance with the contract.

104.02 CONTRACT REVISIONS

A. General.
The Department may revise the contract as necessary to satisfactorily complete the project
at any time between the date of contract execution and the date the Department issues the
final payment statement to the Contractor. Contract revisions neither invalidate the contract
nor release the surety. Perform the work as revised. Proceed with the revised work only
when directed by the Engineer; continue with all work unaffected by the revision.

If circumstances arise that may necessitate a contract revision, immediately notify the
Engineer in accordance with Section 104.03, “Contractor Requested Contract Revisions”.
Failure to provide notice as specified in Section 104.03 constitutes a waiver of entitlement to
compensation or a time extension and releases the Department from responsibility for
providing compensation or a time extension for any related claims filed under Section
104.04, “Notice of Intention to File a Claim (NOI)”, and Section 104.05, “Claims for

Adjustment”.

If the Department revises the contract the Department will determine compensation in
accordance with Section 109.03, “Compensation for Contract Revisions,” and a time
extension in accordance with Section 108.06, “Determination of and Extensions to the
Contract Time.” The Engineer will issue a change order to document the nature of the
contract revision, including any determined compensation, any time extension, or both.

Sections 104.02 B, C, and D contain wording mandated by FHWA. As the terms
“modification,” “change,” “adjustment,” or “alteration” are used in them they shall mean a
contract revision.

B. Differing Site Conditions.

During the progress of the work, if subsurface or latent physical conditions differing
materially from those indicated in the contract are encountered at the site or if unknown
physical conditions of an unusual nature, differing materially from those ordinarily
encountered and generally recognized as inherent in the work provided for in the contract,
are encountered at the site, notify the Engineer of the specific differing conditions in
accordance with Section 104.03, “Contractor Requested Contract Revisions”, before
disturbing the site or performing the affected work.

Upon written notification, the Engineer will investigate the conditions, and if the Engineer
determines that the conditions materially differ and cause an increase or decrease in the
cost or time required for the performance of any work under the contract, an adjustment,
excluding anticipated profits, will be made and the contract modified in writing accordingly.
The Engineer will notify the Contractor of the determination whether or not an adjustment of
the contract is warranted.
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No contract adjustment which results in a benefit to the Contractor will be allowed unless the
Contractor has provided the required written notice.

No contract adjustment will be allowed on work not affected by the changed conditions.

. Significant Changes in the Character of Work.

The Engineer reserves the right to make, in writing, at any time during the work, such
changes in quantities and such alterations in the work as are necessary to satisfactorily
complete the project. Such changes in quantities and alterations shall not invalidate the
contract nor release the surety, and the Contractor agrees to perform the work as altered.

If the alterations or changes in quantities significantly change the character of the work
under the contract, whether such alterations or changes are in themselves significant
changes to the character of the work or by affecting other work cause such other work to
become significantly different in character, an adjustment, excluding anticipated profit, will
be made to the contract. The basis for the adjustment should be agreed upon prior to the
performance of the work. If a basis cannot be agreed upon, then an adjustment will be made
either for or against the Contractor in such amount as the Engineer may determine to be fair
and equitable.

If the alterations or changes in quantities do not significantly change the character of the
work to be performed under the contract, the altered work will be paid for as provided
elsewhere in the contract.

The term “significant change” shall be construed to apply only to the following
circumstances:

1. When the character of the work as altered differs materially in kind or nature from
that involved or included in the original proposed construction; or

2. When a major item of work, as defined in Section 101.04 “Definitions”, is increased in
excess of 125 percent or decreased below 75 percent of the original contract
guantity. Any allowance for an increase in quantity shall apply only to that portion in
excess of 125 percent of original contract item quantity, or in case of a decrease
below 75 percent, to the actual amount of work performed.

When an adjustment to the unit price is made due to a decrease in the original contract
guantity to below 75 percent of the original quantity, the total payment made will not exceed
the amount which would have been paid for 75 percent of the orginal quantity.

If the Contractor intends to request a contract revision for a significant change in the work,
the Contractor shall notify the Engineer in accordance with Section 104.03, “Contractor
Requested Contract Revisions”.

. Suspension of Work Ordered by the Engineer.

If the performance of all or any portion of the work is suspended or delayed by the Engineer
in writing for an unreasonable period of time (not originally anticipated, customary, or
inherent to the construction industry) and the Contractor believes that additional
compensation and/or contract time is due as a result of such suspension or delay, the
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Contractor shall notify the Engineer in accordance with Section 104.03, “Contractor
Requested Contract Revisions”, immediately after receipt of the notice to resume work.

Upon receipt, the Engineer will evaluate the Contractor’s request. If the Engineer agrees
that the cost and/or time required for the performance of the contract has increased as a
result of such suspension and the suspension was caused by conditions beyond the control
of and not the fault of the Contractor, its suppliers, or subcontractors at any approved tier,
and not caused by weather, the Engineer will make an adjustment (excluding profit) and
modify the contract in writing accordingly. The Contractor will be notified of the Engineer’s
determination whether or not an adjustment of the contract is warranted.

No contract adjustment will be allowed unless the Contractor has submitted the request for
adjustment within the time prescribed.

No contract adjustment will be allowed under this clause to the extent that performance
would have been suspended or delayed by any other cause, or for which an adjustment is
provided or excluded under any other term or condition of this contract.

E. Extra Work.
If the Contractor believes that the Department has required the Contractor to perform extra
work that necessitates a contract revision the Contractor shall provide notice in accordance
with Section 104.03, “Contractor Requested Contract Revisions”.

F. Eliminated Items.
The Department may eliminate a contract item partially or completely. If the Contractor
believes that such elimination will necessitate a contract revision, the Contractor shall
provide notice in accordance with Section 104.03, “Contractor Requested Contract
Revisions”. The Department will reimburse the Contractor for costs incurred by the
Contractor for eliminated items before notification of elimination in accordance with Section
109.03, “Compensation for Contract Revisions”.

104.03 CONTRACTOR REQUESTED CONTRACT REVISIONS
A. Contractor Request, Work In Progress.

1. Contractor Request.
If the basis for a contract revision does not become apparent until the Contractor has
commenced work affected by the circumstance and it is not feasible to stop the work, the
Contractor shall immediately notify the Engineer that the work is continuing and that
written notification of the intent to make claim for additional compensation as specified in
Section 104.04, “Notice Of Intention to File a Claim (NOI)” will be submitted within ten
calendar days.

If the request includes an extension to the contract time, submit a Contractor Request for
Extension of Contract Time (SEN 14461) and follow the requirements of Section 108.06
B, “Extensions to the Contract Time.”

2. Record Keeping.
For work that is continuing, provide the Engineer with updates of costs or delays related
to the claim issues in accordance with Section 109.03 E, “Force Account”, and Section
109.03 F, “Delay Costs”.
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If the request includes an extension to the contract time, submit a Contractor Request for
Extension of Contract Time (SEN 14461) and follow the requirements of Section 108.06
B, “Extensions to the Contract Time.”

The Engineer and Contractor shall maintain records in accordance with Section 109.03
E, “Force Account”, and Section 109.03 F, “Delay Costs” of all costs and delays that may
constitute a contract revision. Such record keeping shall start when the Engineer
receives the Contractor’s notice or when the Engineer orders the Contractor to begin
work.

B. Contractor Request, Work Not Started.

If the Contractor believes the Contractor is entitled to additional compensation, the Contractor
shall, prior to beginning the work which the claim will be based upon, notify the Engineer in
writing of the intent to make claim for additional compensation as specified in Section 104.04,
“Notice Of Intention to File a Claim (NOI)". Do not begin the work associated with the notice until
ordered by the Engineer.

For work that is beginning under direction of the Engineer, provide the Engineer with updates of
costs and delays related to the claim issues in accordance with Section 109.03 E, “Force
Account”, and Section 109.03 F, “Delay Costs”.

104.04 NOTICE OF INTENTION TO FILE A CLAIM (NOI)
A. Submission of an NOI.

Follow the procedures specified in Section 104.03 A.1, “Contractor Request” or 104.03 B,
“Contractor Request, Work Not Started”, before submitting an NOI.

Within 10 calendar days of providing the notice required in Section 104.03 A.1, “Contractor
Request” or immediately, as required in Section 104.03 B, “Contractor Request, Work Not
Started”, notify the Engineer of the intention to file a claim by submitting a signed Notice of
Intention to File a Claim (SEN 16743). Define the basis for the compensation and time
extension requested for each claim issue. Failure to notify the Engineer properly of the
intention to file a claim constitutes a waiver of a claim for compensation or a time extension
and releases the Department from responsibility for providing compensation or a time
extension for any related claims filed under Section 104.04, “Notice of Intention to File a
Claim (NOI)", and Section 104.05, “Claims for Adjustment”.

If work related to the claim has begun and it is not feasible to stop the work, immediately
provide notification to the Engineer that the work is continuing. For work that is continuing or
for work that is beginning under direction of the Engineer, provide the Engineer with updates
of costs and delays related to the claim issues in accordance with Section 109.03 E, “Force
Account”, and Section 109.03 F, “Delay Costs”. Failure to provide the Engineer with access
to the work and facilities for and assistance in record keeping constitutes a waiver of claim
for compensation or a time extension and releases the Department from responsibility for
providing compensation or a time extension for any related claims filed under Section
104.04, “Notice of Intention to File a Claim (NOI)”, and Section 104.05, “Claims for

Adjustment”.
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Notification of a claim, or the fact that the Engineer has kept records, does not prove or
substantiate the claim’s validity.

B. Dispute Resolution.
The Department will not participate in dispute resolution if the Contractor has not followed
the notification process as specified in Section 104.04 A, “Submission of an NOI".

Within 30 calendar days of the completion of the work included in the NOI, submit the total
amount of additional compensation requested and a detailed explanation of the requested
compensation. For an NOI involving time, submit specific days requested and the basis of
such claim as determined by an analysis of the construction schedules. Submit any
supporting documentation that may be useful to the Department in determining the merit of
the issue detailed in the NOI.

The Contractor may request a meeting, in writing, with the Project Engineer, District
Engineer, and the Deputy Director for Engineering or the Director for Operations to review
the documentation and attempt to resolve the dispute. The Department will arrange the
meeting to convene no more than 30 calendar days after the Department has received the
meeting request.

The Department will issue a written response to the Contractor no more than 30 calendar
days after receiving the documentation or holding the meeting.

Time limits may be extended by mutual agreement.

If the Contractor disagrees with the Department’s response, the Contractor may pursue a
claim in accordance with Section 104.05, “Claims for Adjustment”.

104.05 CLAIMS FOR ADJUSTMENT

A. Submission of the Claim.
Exhaust the process required by Section 104.04, “Notice of Intention to File a Claim (NOI)”,
before pursuing a claim.

The Department will only consider written claim submittals received within 90 calendar days
from the time the Department submitted the final estimate to the Contractor, as outlined in
Title 24 of the NDCC.

The Contractor, by signing the final payment statement, accepts the amount stated as full
and final payment on the contract and waives all rights to any further payments for the
contract.

Provide a claim submittal to the Engineer that contains, at a minimum, the following
information for each claim issue included on the Notice of Intention to File a Claim
(SEN 16743). Failure to supply the following information for each claim issue constitutes a
waiver of claim for addional compensation for each submitted claim item.

1. A detailed narrative describing the issue, including:

a. The dates, locations, and work affected by each claim issue.
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The date or dates when the conditions became evident, or the date or dates events
occurred, that resulted in each claim issue.

The dates of all notices submitted by the Contractor to the Engineer and the dates of
all responses issued by the Engineer for each claim issue.

The name and work assignment of each Department representative knowledgeable
of the facts related to each claim issue.

The name and work assignment of each Contractor employee knowledgeable of the
facts related to each claim issue.

References to the relevant provisions of the contract that support each claim issue
and a statement of how the provisions support each claim issue.

Schedules and updates prepared in accordance with Section 108.03, “Progress
Schedule,” and Section 108.06, “Determination of and Extensions to the Contract
Time”, describe delays or time extensions related to each claim issue.

The identification of relevant project documentation and communications related to
each claim issue.

A statement indicating whether each claim issue is based on provisions of the
contract or on an alleged breach of contract.

For time extension claims, the number of days requested and the basis of each claim
as determined by an analysis of the construction schedules.

2. Copies of all project documentation that support the narrative.

3. Bid documentation used to prepare the bid, if the contract did not require escrow of bid
documentation in accordance with Section 103.08, “Escrow of Bid Documentation”.

4. The amount of compensation requested and detailed explanations and calculations of
the requested compensation in accordance with Section 109.03, “Compensation for
Contract Revisions”. The Department will not allow “total cost” claims.

5. Copies of information previously provided under_Section 104.04 B, “Dispute Resolution”.

The Contractor shall provide the Engineer, or an authorized representative, with access to
examine and copy all Contractor records pertinent to the justification of the claim and to the
substantiation of all costs related to the claim.

After the Contractor submits the claim submittal, the Department may consider additional
information or documentation from the Contractor related to the claim issues. The
Department will make a determination as to the inclusion of the additional information as
part of the claim.
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B. Certification of the Claim.
Include a signed and notarized certificate of claim, in the form set forth below, with the claim
submittal. Failure to provide this certification constitutes a waiver of the Contractor’s right for
claim for compensation and a time extension.

CERTIFICATE OF CLAIM
The undersigned is duly authorized to certify the enclosed documentation on behalf of
(Contractor).

(The Contractor) certifies the following:
1. That (the Contractor) has submitted the documentation in good faith;

2. That the information provided is accurate and complete to the best of the (Contractor’s)
knowledge and belief;

3. That (the Contractor) has provided the Engineer access to examine and copy all
Contractor records, documents, work sheets, payrolls, invoices, depreciation schedules,
and other data which are pertinent to the justification of the claim and to the
substantiation of all costs related to the claim;

4. That the compensation and time extension requested accurately reflects the contract
revision for which (the Contractor) believes the department is responsible; and

5. That (the Contractor) calculated the costs related to the claim in accordance with Section
109.03, "Compensation for Contract Revisions,” and the delays in accordance with
Section 108.06, “Determination of and Extensions to the Contract Time.”

, NAME

, TITLE

, COMPANY

, DATE

, SIGNATURE

Subscribed and sworn before me this ___ day of, 20

NOTARY PUBLIC
My Commission Expires:

C. Department’s Response to Claim.
After receipt of a properly submitted claim, the Department will give written notification to the
Contractor indicating approval, partial approval, or disapproval of the claim for compensation
or time extension requested in accordance with NDCC Chapter 24-02.

D. Conditions Precedent to Contractor’'s Demand for Arbitration.
No right shall exist to demand arbitration against the Department until the Contractor
complies with the requirements specified in Section 104.02, “Contract Revisions”, Section
104.03, “Contractor Requested Contract Revisions”, Section 104.04, “Notice of Intention to
File a Claim (NOI)”, Section 104.05, “Claims for Adjustment”, and NDCC Chapter 24-02.

All arbitration hearings shall be conducted in Bismarck, North Dakota, unless relocated by
mutual agreement.
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E. Conditions Precedent to Subcontractor Claims.
No subcontractor may maintain a claim action against the Department for payment relating
to the work without presenting the claim to the Contractor and obtaining the Contractor's
written certification of the following:

1. The Contractor has reviewed the subcontractor's claim and has determined it is fully
documented and supported in accordance with the contract;

2. The Contractor will pay the subcontractor in the event of a favorable resolution of the
subcontractor's claim; and

3. The subcontract and any releases or waivers executed by the subcontractor do not bar
payment to the subcontractor.

In addition to the claim submittal requirements in Section 104.05 A, "Submission of the
Claim", the subcontractor's claim submission must include a copy of the subcontract and
any releases or waivers signed by the subcontractor in favor of the Contractor. The
Contractor may not assign or otherwise dispose of the Contractor's interest in the
subcontractor's claim without prior written consent of the Engineer.

104.06 DEPARTMENT INITIATED CLAIMS

If the Department assesses a claim against the Contractor, the Engineer will immediately
provide written notification to the Contractor. The Department may pursue a claim against the
Contractor for the following reasons:

A. Unpaid royalty for material removed from Department controlled sources;

B. Materials, supplies, and services obtained from the Department;

C. Products and materials not meeting the contract requirements, including latent defects in the
work discovered after final acceptance;

D. Judgments against the Contractor; and

E. Anyreason deemed necessary by the Department.

If the Contractor does not pay the Department the amount of the claim within 30 calendar days
after receipt of the written notification, the Department will withhold the amount of the claim from
any payments due the Contractor under the Contract, except that the Department will

immediately withhold the amount of a judgment against the Contractor by a court.

The Department may withhold payment on any Department project for claims related to another
Department project.

104.07 VALUE ENGINEERING CHANGE PROPOSALS
A. General.

The Department will consider written value engineering change proposals (VECPs) that
would benefit the Department and require a revision to the contract. The Department
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encourages VECPs for any aspect of a project but reserves the right to reject any
submission with or without review. The Department will notify the Contractor in writing of its
decision to accept or reject a VECP in whole or in part. This decision is final and not subject
to appeal.

Do not base bid prices on the anticipated approval of a VECP. If the Department rejects a
VECP, perform the work at the contract unit prices and as required by the contract.

The Department will notify the Contractor promptly in writing if the response date indicated
on a VECP allows insufficient time for review. The Department bears no liability for costs or
delays based on the Department’s failure to respond by the date indicated on the VECP.

The Department bears no liability for costs or delays resulting from the rejection of a VECP
including; development costs, loss of anticipated profits, increased material costs, labor
costs, or any other cost.

The Department retains the right to use, duplicate, or disclose, in whole or in part, any
information needed to implement a VECP. The Department also retains the right to use, in
whole or in part, any accepted VECP on other Department projects without obligation to the
Contractor.

The Contractor may restrict the Department’s right to use or disclose information submitted
with a VECP if the Department rejects the VECP. Propose such restrictions in writing with
the VECP.

. Preliminary VECP Meeting.
Meet with the Engineer before formally submitting a VECP to discuss the proposed revision
to the contract and its potential benefits.

. Conditions.

The Department will only consider a VECP when the following conditions are met:

1. The two parties have executed the contract in accordance with Section 103, “Award and
Execution of Contract”.

2. The likely benefit is sufficient to warrant review and processing.

3. The Contractor submits the VECP. The Department invites and encourages VECPs
provided by subcontractors but will only consider those submitted through the
Contractor.

4. The Contractor clearly labels the VECP as a “Value Engineering Change Proposal” or
“VECP.”

The Department will reject a VECP that has any of the following characteristics:
1. Requires excessive time or cost for review.

2. Results in an increase to the total contract amount.
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3. Contains revisions to the contract that the Department has previously considered and
rejected.

4. Proposes a lesser-quality material.

5. Contains revisions to the contract that the Department has previously accepted on
another Department project, or is based on or similar to standard specifications, special
provisions, or another set of plans.

6. Impairs essential functions or characteristics of a project, including service life, economy
of operation, maintenance, appearance, safety, or other means of measuring the
Department’s cost or risk related to the performance of the project.

7. Proposes cost reductions resulting from corrections to contract errors identified by the
Contractor.

8. Proposes the substitution of one contract item for another contract item.

9. Contains proposed revisions that are inconsistent with the Department’s design policies
and criteria for the contract.

10. Proposes the use of an aggregate source other than those identified in the Contract, or
proposes the reduction of bitumen content by switching aggregate sources. The
Contractor may use aggregate sources other than those identified in the contract, but the
Department will not consider this type of proposal to be a VECP.

11. Any VECP containing experimental features.
12. The Department will not consider a VECP if the contract contains equivalent options.

D. Submitting a VECP.
To submit a VECP, provide two copies of the following to the Engineer:

1. A cover letter indicating the submission is a VECP.

2. A description of the difference between the existing contract and the proposed change
and the comparative advantages and disadvantages of each. Where applicable, include
effects on service life, economy of operations, maintenance, appearance, and safety.

3. Separate cost estimates for the affected parts of the contract, including the performance
bond, with and without the proposed changes. Break the estimates down by pay item
numbers, and indicate quantity increases or decreases and deleted pay items. Use
current Department pay item names and numbers to identify proposed work not covered
by the existing contract. In preparing the estimates, include overhead and profit within
each affected pay item.

4. Preliminary drawings and specifications describing the proposed changes. Include an

itemization of details, sheets, design standards, and specifications requiring changes or
additions if the Department adopted the VECP.
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5. Analysis in sufficient detail to identify and describe features of the contract requiring
change if the Department adopted the VECP. Support design changes to engineered-
elements by computations sealed by a professional engineer in the appropriate
discipline. Provide a discussion of how these changes can be accomplished, and assess
their effect on other contract elements.

6. The date by which the Department must execute a change order adopting the VECP to
obtain the maximum benefit.

7. A statement detailing the VECP's effect on the scheduled completion date.

8. A description of previous use or testing of the same or a similar VECP and the
circumstances and results. If submitted on another Department project, indicate the
date, project number, and the action taken by the Department.

9. Provide any additional information requested by the Department within 10 business days
of the date of request. The Department will consider the Contractor's failure to do so as
cause for rejection.

Payment.

The Department will use a change order to incorporate changes resulting from an accepted
and adopted VECP and to authorize payment. The Department will determine and make
payment as follows:

1. As appropriate, the Department will change contract item quantities, add new contract
items, eliminate contract items, or change the unit prices for contract items, as agreed.

2. The Department will pay the Contractor 50 percent of the net savings realized,

calculated as the difference between the total contract amount with and without the
VECP.
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SECTION 105
CONTROL OF WORK

105.01 GENERAL
The Contractor is responsible for the successful performance of the work as required by the
contract, whether the Contractor’s personnel are performing the work or not.

The Engineer’s decisions will be final on all questions regarding the quality and acceptability of

materials furnished, work performed, rate of work progress, interpretation of the contract, and
the acceptable fulfillment of the contract.

105.02 CONTRACTOR REQUIREMENTS

Keep one complete copy of the contract at the project during the performance of the work.

Give the work the constant attention necessary to facilitate progress. Cooperate fully with the
Engineer.

Submit all project submittals and correspondence to the Engineer. If the contract allows the
Contractor to correspond directly with other Department representatives, the Contractor shall
submit a copy of all such submittals and correspondence to the Engineer at the same time the
correspondence is submitted to the other Department representative.

Before starting the work, designate a qualified superintendent and notify the Engineer of the
superintendent’s contact information in writing. If replacing the superintendent, immediately
notify the Engineer in writing. To be considered qualified the superintendent must be:

A. A responsible employee of the Contractor;

B. Capable of reading and understanding the contract;

C. Present at the project site while work is underway, including work by subcontractors, unless
otherwise approved by the Engineer;

D. Authorized to:
1. Represent and act for the Contractor;
2. Attend project meetings, when required by the contract;
3. Execute orders and directions of the Engineer; and

4. Ensure subcontractors are performing work in accordance with the contract
requirements.

105.03 COOPERATION WITH UTILITY OWNERS
A. General.

Utility facilities shown on the plans, if any, are for reference purposes only and may not
constitute an exhaustive representation of all utility facilities within the project. Notify the
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North Dakota One Call System (811) before starting the work, so they may locate and mark
all utility facilities within the project.

Comply with Chapter 49-23 of the NDCC in determining the location of underground utilities.

Locate Department-owned, publicly-owned, and privately-owned utility facilities, whether on
or off the One Call System.

If the Contractor's operations have the potential to damage utility facilities identified in the
contract to remain in place during the work, including operations adjacent to these utility
facilities, the Contractor shall account for and protect the utility facilities. Before starting the
work, coordinate the protections with the utility owner.

. Utilities Identified in Plans.

Notify all utility owners of the anticipated project schedule within two weeks of receiving
notice to proceed. Coordinate adjustments and relocations with affected utility owners. The
Contractor, the Engineer, and the utility owners shall agree to a schedule of the work and
the adjustments and relocations before beginning the work.

Cooperate with utility owners in relocating and adjusting utility facilities to minimize
interruption to service and duplication of work by utility owners.

The Department will provide utility conflict plans, if available. Utility conflict plans are not part
of the contract and are for information purposes only.

. Utilities Encountered During Work.

If the Engineer determines that adjustment or relocation of utility facilities is necessary to
accommodate construction, the Engineer will arrange and coordinate the work with the
owner if the contract does not otherwise provide for such work. This does not relieve the
Contractor of any liability that may arise under the provisions of the NDCC.

. Scheduling.

1. General.
In order to minimize interference with traffic operations, the Contractor, Engineer, and
utility owner shall agree to a detailed schedule before starting work.

2. Utility Coordination Meeting.
If the contract requires a utility coordination meeting, arrange the meeting with the utility
owners and the Engineer to occur no later than two weeks after the notice to proceed. At
the meeting, provide an agenda and a tentative construction schedule for planning utility
relocations and adjustments; after the meeting, publish minutes and distribute a copy to
all meeting attendees.

Fire Hydrants.
Before starting work that affects a fire hydrant, coordinate with the local fire authority to
determine if provisions need to be in place before starting the work. If provisions are
necessary, obtain the approval of the local fire authority before beginning the work affecting
the fire hydrant.

38


eulmer
Line


Section 105

F. Damage and Interruptions.

If the Contractor causes damage to utility facilities, the Contractor is responsible for the
costs of restoring or repairing the damaged utility facility to a condition equal to or better
than the condition existing before the damage occurred. Immediately notify the utility owner
of the damage or, if the owner is unknown, the One Call System. Do not conceal, attempt to
conceal, or make repairs to the utility facilities until approved by the utility owner. If this
damage causes interruption to utility service, continuously coordinate with the utility owner
until the service is fully restored.

The Department will not pay the Contractor for the costs to restore or repair damaged utility
facilities and will consider any delays resulting from this damage to be non-excusable in
accordance with Section 108.06, “Determination of and Extensions to the Contract Time.”

105.04 COOPERATION BETWEEN CONTRACTORS
The Department reserves the right to contract for and perform other work on or near the site of
work. Coordinate the work and cooperate with the contractor for the other work.

The Contractor is responsible for all liability, financial or otherwise, in connection with the
contract, and shall save the Department harmless from damages or claims resulting from
inconvenience, delay, or loss due to the Contractor’s failure to coordinate the work or cooperate
with the contractor for the other work.

If a conflict occurs between the Contractor and the contractor for the other work, the Engineer
will provide direction.

105.05 COORDINATION OF THE CONTRACT DOCUMENTS

Each contract document is an essential part of the contract; a requirement occurring in one is as
binding as though occurring in all. The Department intends the contract documents to be
complementary and to describe and provide for a complete work. In case of discrepancy
between the contract documents, use the following order of precedence (each contract
document is in descending order of precedence, for example, addenda take precedence over all
the other contract documents):

A. Addenda,

B. Special provisions (for the purpose of this list, any other provisions in the request for
proposals that are not part of the other contract documents in this list are considered special
provisions),

C. Project plans,

D. Supplemental specifications,

E. Standard drawings,

F. Standard specifications.

For dimensions shown on the standard drawings and project plans, calculated dimensions take
precedence over scaled dimensions.
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If a discrepancy, conflict, error, omission, or ambiguity exists in the contract documents,
immediately notify the Engineer. Do not take advantage of a discrepancy, conflict, error,
omission, or ambiguity. The Engineer will make corrections and interpretations necessary to
fulfill the intent of the contract.

105.06 CHARACTER OF WORKERS, METHODS, AND EQUIPMENT

A. Resources.
Provide sufficient resources to complete the work as required by the contract and within the
contract time.

B. Removal of Personnel.
If any person employed on the project, whether a Contractor employee or not, is
intemperate, prejudiced, abusive, or disorderly, the Engineer may direct the Contractor in
writing to discharge the person from the work. Re-employ this person on the project only
with the Engineer’s approval. If the Contractor fails to remove a person as directed by the
Engineer or to provide sufficient personnel for the proper prosecution of the work, the
Engineer may suspend the work by written notice until the Contractor complies.

C. Alternative Methods and Equipment.

If the contract specifies the methods and equipment to perform the work, alternative
methods and equipment may only be used with the approval of the Engineer. Submit a
written request with a full description of the alternative methods and equipment being
proposed and an explanation of reasons for making the change. If the Engineer approves of
the alternative method or equipment, produce work in conformity with the contract
requirements. The Engineer's approval does not change the basis of payment for the
contract items involved or the contract time.

If the Engineer determines the work produced does not meet the contract requirements,
discontinue alternative method or equipment and complete the remaining work with the
specified methods and equipment. Repair or remove and replace the deficient work to the
specified quality.

D. Welders.

1. General.
Before performing the work, all welders must obtain the applicable AWS qualification
and the certification from the Department.

2. Qualifications.
Welders performing work as specified in Section 616, “Structural Steel,” and Section
622, “Piling,” must meet the qualification requirements of AASHTO/AWS D1.5, “Bridge
Welding Code.”

All other welders performing work on steel must meet the qualification requirements of
AWS D1.1, “Structural Welding Code — Steel.”

Welders performing work on aluminum must meet the qualification requirements of AWS
D1.2, “Structural Welding Code — Aluminum.”
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3. Certifications.
To obtain Department certification, submit the applicable qualifications and test results to
the Materials and Research Engineer at least 2 weeks before the welder starts work on
the project. The test results must meet all of the following conditions:

a. Witnessed and signed by an AWS Certified Welder Inspector (CWI);

b. Conform to the example form for Welder, Welding Operator, or Tack Welder
Quialification Test Record provided in AWS D1.1; and

c. Include the welder's name, welder’'s employee ID number from payroll, date tested,
CWI name, testing firm name, and the test results.

If the qualifications and test results are acceptable, the Materials and Research Engineer
will certify the welder.

The Department certification is active for 1 year and is eligible for up to three 1-year
extensions. To obtain an extension, submit a written request to the Materials and
Research Engineer with a signed statement that the welder has been actively engaged
in performing the required welds within the previous six months. The Department may
require a requalification test at any time.

105.07 CONFORMANCE WITH THE CONTRACT REQUIREMENTS

A. Performance of Work.
Perform the work in conformance with the contract requirements.

Perform the work to produce a product that is uniform in character and to conform to the
required target value or tolerance range. This tolerance range is to accommodate
occasional, unavoidable, and minor variations from the median zone.

When the contract contains the word or phrase “uniform,” “uniformly,” “in a uniform manner,”
or an equivalent to describe a required result or procedure and no test is specified, the
degree of uniformity will be that which is obtained for quality work meeting industry
standards.

If a portion of the work fails to meet the contract requirements but is adequate to serve the
design purpose, the Engineer may accept work in place and process a contract price
adjustment for that portion of the work. If the Engineer accepts the work:

- the Engineer will apply the contract price adjustments included in the contract; or
- if no contract price adjustments are included in the contract, the Engineer will
determine a contract price adjustment factor and issue a contract revision
documenting the basis of acceptance and the revision to the payment.
If the Engineer determines that a portion of the work does not conform with the contract and

does not produce work that serves the design purpose, remove and replace or repair the
work at no expense to the Department.
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B. Removing Unacceptable or Unauthorized Work.
Remove and replace unacceptable work before final acceptance.
The Contractor will not receive compensation for work performed contrary to the Engineer’s
instructions, work beyond the construction limits, and work performed without the Engineer’s
permission. The Engineer may order this work removed, restored, or replaced at no
additional cost to the Department. If the Contractor fails to remove, restore, or replace this

work as ordered by the Engineer, the Engineer may have these actions performed by others
and deduct the cost from monies due or to become due to the Contractor.

105.08 WORK DRAWINGS
A. General.
1. Coordination of Plans and Work Drawings.

The plans show the location and details of structures, lines, grades, and typical cross
sections of the roadway. The contract may require the Contractor to supplement the
plans with work drawings to reflect how the Contractor will perform the work.
If the contract requires work drawings, submit the work drawings to the Engineer for
review and comments. The Contractor shall only start the work represented on the work
drawing once the Engineer’s review is complete and the Contractor has addressed any
comments.
Submission of work drawings by the Contractor and review of work drawings by the
Engineer do not constitute the Department's approval of or acceptance of the work
represented on the work drawings and does not relieve the Contractor of any of the
following:

a. Successful completion of the work;

b. Errors, omissions, or deviations from the contract requirements;

c. Accuracy of dimensions and detalils;

d. Agreement and conformity with the contract;

e. Proper and safe design done by the Contractor;

f. Proper and safe construction of the work; and

g. Any other contract requirements.

Do not change any requirements as shown in the contract documents without the
Engineer’s written authorization.

Provide work drawings on a maximum size of 11 inch x 17 inch sheets that clearly and
legibly displays all details.

2. Cover Sheet Requirements.
With each submittal of work drawings, provide a cover letter that includes the following:
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The Department’s project number;
The Project Control Number (PCN);

The structure number from the plans, if the work drawing represents work related
to a structure;

The Contractor’'s name;
The subcontractor name, if applicable;

Verification that the work drawings have been reviewed and approved by the
Contractor performing the work;

A reference to the “Spec No.,” “Code No.,” and “Description” of the contract item
or items represented on the work drawing;

An itemized list of any approved deviations from the contract documents; and

Any other information as required by the Engineer.

3. Additional Section 600 Work Drawing Submittal Requirements.
Provide work drawings on 11 inch x 17 inch sheets generated by a CADD system.

Use the minimum text sizes shown in Table 105-01.

Table 105-01
Dimensions and Notes | 0.08 Inches
Detail Subtitles 0.09 Inches
Detail Titles 0.10 Inches

Number each sheet consecutively and include the following on the lower right hand
corner of each sheet:

~ooooTw

The Department’s project number;

The structure number, if applicable;

The title of sheet;

The fabricator’'s name;

A brief description of the detail shown on sheet; and

An approval stamp that includes:

1. The signature of the person approving the work drawing;
2. The title of the person approving the work drawing; and
3. The date of the approval.

Excluding the approval stamp requirements, no handwritten information will be allowed
on the work drawings.
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B. Work Drawing Submittal Requirements.
Submit work drawings by either of the following methods:

1. Paper Submittal.
Submit a cover letter and two copies of the work drawings to the Engineer.

2. Electronic Submittal.
To submit the work drawings electronically to the Engineer, post a cover letter and one
electronic copy of the work drawing to the Department’'s managed file transfer (MFT)
website. Follow the requirements of NDAC Title 28 for all submittals.

Contact the Engineer to receive instructions describing how to upload files to the MFT
website.

C. Engineer’'s Response to Work Drawing.
Allow 21 days for the Engineer to review the work drawing. The Engineer will respond in one
of the following ways:
- No Exceptions Noted,;
- Returned for Correction;
- Not Required for Review; or
- Not Acceptable.

If the work drawing is returned stating “Returned for Correction” or “Not Acceptable”, make
necessary revisions and resubmit the work drawing as specified in Section 105.08, “Work
Drawings”.

After the Department has reviewed the work drawings, the Department will return the
reviewed work drawing submittal to the Contractor as follows:

- If a paper submittal, the Engineer will return the reviewed drawings to the Contractor.

- If an electronic submittal, the Department will post reviewed work drawings on the
MFT site and will send an email notification to the Contractor that the reviewed work
drawings are available on the MFT site. Retrieve the reviewed work drawings from

the MFT site within 30 calendar days. The Department will delete files from the MFT
site after 30 calendar days.

Include the cost of drafting and submitting work drawings in the contract unit price for the
relevant contract items.

105.09 AUTHORITY OF THE ENGINEER
The Engineer is the authority on the engineering details of the project and the administrative
responsibilities for the satisfactory completion of the project.

The Engineer has authority to reject defective material or work that does not meet the contract
requirements.

The Engineer has the authority to suspend the work for the following reasons:

A. The Contractor fails to carry out contract requirements;
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B. The Contractor fails to carry out orders from the Engineer;

C. During periods of unsuitable weather;

D. For conditions considered unsuitable for performance of the work;
E. For other conditions or reasons in the public interest; or

F. For other reasons the Department and Contractor mutually agree on.

105.10 CONSTRUCTION STAKING

The Engineer will provide and set construction stakes and marks that establish lines, slopes,
grades, and other engineering details, and provide the Contractor with all necessary information
relating to them. The Department is responsible for the accuracy of construction stakes and
marks established by the Engineer.

Notify the Engineer at least 14 calendar days before starting the work and provide a description
of the staking necessary to start the work. After the work has begun, notify the Engineer at least
48 hours of the need for staking, excluding Saturdays and holidays, and provide a description of
the needed staking. The Department is not responsible for delays in setting stakes if the
Engineer does not receive the required notice.

Before starting the work, examine all stakes, measurements, and marks to determine their
intent.

Protect and preserve all stakes and marks. If the Contractor destroys or disturbs stakes or
marks, the Department will repair or replace the stakes and marks and will deduct the cost of
repair or replacement from monies due or to become due the Contractor.

105.11 INSPECTION OF WORK

All material, the production of material, and each part or detail of the work is subject to
inspection. Provide the Engineer access to all parts of the work and provide information and
assistance as required by the contract to allow the Engineer to perform a complete and detailed
inspection.

Remove or uncover portions of the work as requested by the Engineer. After examination,
restore the work to the standard required by the contract. If the work is acceptable, the
Department will pay for the costs of uncovering, removing, and restoring the work in accordance
with Section 104.02, “Contract Revisions.” If the work is unacceptable, uncover, remove, and
restore the unacceptable work. The Department will not pay the Contractor for the costs to
uncover, remove, and restore unacceptable work.

Any work performed or materials used without inspection by the Engineer may be ordered
removed or uncovered and replaced at the Contractor's expense, unless the Engineer failed to
inspect after having been given notice that the work was to be performed.

When any unit of government, political subdivision, utility owner, or railroad company is to pay a

portion of the cost of the work covered by this contract, its respective representatives also have
the right to inspect the work. This act of inspecting does not make the unit of government or
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political subdivision, the utility owner, or the railroad company a party to the contract, and shall
not interfere with the rights of either party to the contract.

105.12 MAINTENANCE DURING CONSTRUCTION
Maintain the project site in a satisfactory condition until the project is accepted.

If the contract requires the placement of material on or the use of an existing feature, such as
subgrade, base course, pavement, or structure, maintain the existing feature.

If the Contractor fails to maintain the project site properly, the Engineer will notify the Contractor
and the Contractor shall remedy the improper maintenance within 24 hours of receipt of the
notice. If the Contractor fails to remedy the improper maintenance within 24 hours, the
Department may proceed to maintain the project site, and will deduct the costs of the
maintenance work from monies due or to become due the Contractor.

The cost of maintaining the work and project site during construction until acceptance is
included in the contract unit prices of the contract items.

105.13 PROTECTION OF THE WORK
Protect project work from damage until the Engineer gives partial acceptance or project
acceptance to the work as defined in Section 105.15, “Acceptance.”

Until acceptance, rebuild, repair, or restore damage to the work at no cost to the Department,
except as noted in this section.

If the damage is to items that will be permanently incorporated in to the work and are not
substantially complete and is a result of acts of the public enemy, acts of government entities, or
acts of God, the Contractor shall rebuild, repair or restore the work and the Department will pay
the Contractor for the work in accordance with Section 109.03, “Compensation for Contract
Revisions.”

If the damage is to work that is substantially complete and is caused by public traffic, identify the
party that is responsible for the damage, pursue all reasonable means to recover the costs of
the damage, and repair the damage to the work. When the Contractor cannot recover the costs
by reasonable means, the Department will pay the Contractor for the unrecovered costs as
specified in Section 109.03, “Compensation for Contract Revisions.”

If damage occurs after acceptance and before the Contractor signs the final payment statement,
the Engineer may direct the Contractor to rebuild, repair, or restore the damaged work and the
Department will pay the Contractor for the costs to rebuild, repair, or restore the damaged work
in accordance with Section 104.02, “Contract Revisions.”

105.14 OPENING TO TRAFFIC

If the contract provides for detours or road closures and the Contractor closed the road to traffic,
the Engineer may order the Contractor to open certain sections of the road to traffic. Opening
these sections does not constitute acceptance of the work or a waiver of any contract
provisions. On those sections opened to traffic, the Department will pay the Contractor for the
costs of maintaining the roadway for traffic in accordance with Section 104.02, “Contract
Revisions.”
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If the Contractor is late in completing portions of the work according to the contract or progress
schedule, the Engineer will notify the Contractor of the time period for completing these
features. The Engineer may order all or a portion of the project opened to traffic if the Contractor
fails to complete or make a reasonable effort to complete the late work. The Contractor remains
liable or responsible for maintaining the work and shall conduct the remaining construction
operations with minimal interference to traffic at no cost to the Department.

105.15 ACCEPTANCE

After completion of the work or a segment of the work, notify the Engineer in writing to request
final inspection for partial or project acceptance. Before requesting final inspection, remove all
garbage, excess materials, temporary work, and equipment from the project or segment. The
Engineer will respond to the Contractor’s request within 5 business days to coordinate the final
inspection of the work.

Partial acceptance occurs when a segment of the work such as a structure, an interchange, or a
section of road is complete and accepted by the Engineer.

Project acceptance occurs when the project is complete and accepted by the Engineer.

The Engineer will inspect the work to determine if the Contractor has completed the work as
required by the contract. The Engineer may require the completion of additional items of work
related to the segment before issuing partial acceptance on a segment of the work. If the
Engineer determines the work is complete, the inspection will constitute the final inspection and
the Engineer will issue written acceptance to the Contractor. Acceptance does not void or alter
any contract terms.

If the inspection discloses any unsatisfactory work, the Engineer will provide the Contractor with
written instructions for correcting the work. Upon correction of the work, request another
inspection by the Engineer.

105.16 NO WAIVER OF LEGAL RIGHTS

Project acceptance does not prevent the Department from correcting any measurement,
estimate, or certificate made before or after completion of the work. The Department may
recover overpayments from the Contractor, surety, or both. A waiver on the part of the
Department of any breach of any part of the contract is not a waiver of any other breach.

Without prejudice to the contract terms, maintain liability for latent defects, fraud, or such gross
mistakes as may amount to fraud, or as regards the Department’s rights under any warranty or
guaranty.

105.17 RIGHT OF WAY

The Department will furnish right of way before the work starts, except as indicated in the
contract.

Before damaging or disturbing land monuments or property markers, allow the Engineer to
witness or otherwise reference their location.
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SECTION 106
CONTROL OF MATERIAL

106.01 GENERAL METHODS OF MATERIALS ACCEPTANCE

A. General.
Only use materials that meet the contract requirements. Unless otherwise specified, use
new material for the work. Before delivery of the materials, notify the Engineer of the
proposed source of material.

The contract may require either or both of the following as the basis for approval and
acceptance of material:

1. Sampling, testing, and inspection.
2. A Certificate of Compliance.

If the value of the material is less than $5,000 and the material is not directly involved with
the safety of a structure or roadway, the Engineer may waive the certificate requirement, or
accept the material without sampling, testing, and inspecting.

B. Samples, Tests, and Inspection.
The Engineer will sample, test, and inspect materials in accordance with relevant contract
requirements and will provide copies of all test results to the Contractor upon request. The
Department will not pay for materials found to be unacceptable. Remove unacceptable
materials at no cost to the Department.

The Engineer may sample, test, and inspect materials at any time before project
acceptance, and will accept or reject materials based on inspections or test results.

If the contract requires the Contractor to perform sampling and testing, the Contractor shall
provide the Engineer with copies of all sampling and testing results.

C. Certificate of Compliance.
SP 282(14) “Certificate of Compliance (CoC)” has replaced this section.

106.02 AGGREGATE SOURCES

A. General.
The proposal package may contain a materials pit list that references and describes
possible sources of materials. The Contractor is not obligated to use any of these sources.

Work pits in a manner that conserves the available aggregate within the source. If possible,
remove all aggregate material from the working portion of the source to eliminate the need
to cover any unused material.

After completing the pit operation and restoring the area to a condition equal to or better
than the original condition, inspect the pit with the surface owner and Engineer. If the
surface owner and Engineer find the area acceptable, obtain a standard pit release signed
by the surface owner and submit the release.
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B. Department Controlled Sources.

1. General.
Only use material from Department controlled sources on the materials pit list. Request
the use of a different Department controlled source before the bid opening in accordance
with the explanation request requirements in Section 102.05, “Examination of Proposal
Package and Project.”

The materials pit list generally will show the gradation of the material, percent shale, and
other characteristics of the material. The Department will analyze boring logs using
accepted standard practices and calculate values based on the test results of samples
from the exact locations shown on the materials pit list. The Department will not interpret
the test results and will not be responsible for interpretations of the test results made by
the Contractor.

The water tables shown on the boring logs may change with the seasons.

Because variations in quantity or quality of material from sample test results are usual
and expected, and because it is difficult to determine the exact quantity or quality of
material from an entire source based on sample test results, the Department does not
warrant the quantity or quality of material from Department controlled sources.

Determine the quantity of equipment, processing, blending, and all other operations
required to produce material that meets the relevant contract requirements.

If using Department controlled sources, fulfill all obligations imposed on the Department
required by options or agreements contained in the materials pit list.

Remove all topsoil, to a maximum depth of 1 foot, or as specified in the materials pit list,
and stockpile separately from the remaining overburden. After removing the aggregate
material, replace the stockpiled excavated overburden and topsoil material within the
open pit area. Uniformly distribute and smoothly grade the topsoil over the entire
disturbed area, leaving the pit sides as flat as possible. Re-establish the natural direction
of surface drainage as much as practical.

2. Department Owned Sources.
If electing to purchase material from a Department owned source, notify the Engineer in
writing.

The Department will charge the Contractor a royalty for all aggregate taken from the pit
and incorporated into the project. The proposal package will list the royalty for each
class of aggregate for use on the project. If the list does not contain a royalty for a class
of aggregate required by the contract, the Department will determine a fair market
royalty and add it by change order to the contract unit price of the applicable contract
item. The Department will own all material, including reject material, remaining in the pit
at the completion of pit operations. Bury the remaining material as directed by the
Engineer and reclaim the pit at no additional cost to the Department.

Replace or pay for any crop damage in a Department owned source. Before moving into
a Department owned source, consult with the Engineer about what constitutes
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satisfactory operation and restoration of the source. Obtain the Engineer’'s approval of
the operation and restoration plan for the source.

3. Department Optioned Sources.

The Department may acquire an option and may assign the right to take materials from
the sources referenced in the proposal package. If exercising the Department’s option to
purchase materials under the terms and conditions provided in the option, notify the
surface owner and the material owner in writing. Include a timeline for intended use with
the written notification. Before moving into the source, the Contractor shall submit a copy
of the written notification to exercise the Department’s option and any other agreements
negotiated between the Contractor and the surface owner and material owner regarding
use of the Department optioned source. Comply with the requirements of Chapter 38-16
of the North Dakota Century Code.

At least 30 calendar days before moving into a Department optioned source, provide a
written notification of the intended removal process and the proposed access plan to the
Engineer, the surface owner, and the material owner. Agree upon an approximate date
of payment for the material used and the reclamation completion date with the material
owner and Engineer.

Pay applicable royalties to the material owner for all material processed in the crushing
or screening operation, whether accepted or rejected, including all material remaining at
the pit after completion of pit operations. Pit operations are complete when material is no
longer needed from the pit for the project. Remove the processed material from the pit
within 180 calendar days after completion of pit operations, or pay a storage fee to the
material owner as outlined in the Department’'s material option agreement. If the
Contractor fails to remove the material or pay the storage fee, ownership of the
processed material will revert to the material owner. If the Contractor does not intend to
keep the material, the Contractor shall dispose of the material, as agreed to with the
material owner, after the Engineer determines the quantity of reject material. Submit a
copy of the disposal agreement to the Engineer.

The royalty payment for the material includes the use of a reasonable area adjacent to
the source for stripping and waste material stockpiles, a plant site not to exceed 8 acres,
and an access route for ingress and egress to the source that is at least 50 feet wide.

The Engineer will determine the total amount of all processed, stockpiled, and rejected
material and the royalty payment due the material owner. The Engineer will notify the
Contractor and the material owner in writing of this information. Upon receipt of this
information, make payment to the material owner in accordance with the terms of the
agreement within 30 calendar days.

C. Privately Owned Sources.
Acquire the necessary rights to obtain material from privately owned sources and pay all
related costs.

The materials pit list may include clues for privately owned sources. These clues are for use
by all Bidders on an equal, competitive basis.

D. Aggregate Source Limitations.
Do not use material from aggregate sources located in the following areas:
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In Dunn County, within the 7-mile radius from the center of Section 16-146-96;
In Stark County, within the 6-mile radius from the center of Section 28-138-97, and

In Slope County, within the 4-mile radius from the center of Section 26-134-101.

Before using material from aggregate sources located in the following areas, obtain written
approval from the NDDoH:

1.

10.

11.

12.

13.

14.

15.

16.

17.

18.

In Dunn County, outside the 7-mile radius and within the 30-mile radius of the center of
Section 16-146-96;

In Stark County, outside the 6-mile radius and within the 10-mile radius from the center
of Section 28-138-97;

In Slope County, outside the 4-mile radius and within the 8-mile radius from the center of
Section 26-134-101;

In Slope County, within the 6-mile radius from the center of Section 29-135-98.
In Stark County, within the 3-mile radius from the center of Section 19-137-94;

In Stark and Hettinger Counties, within the 3-mile radius from the center of Section 9-
136-94;

In Hettinger County, within the 3-mile radius from the center of Section 17-136-93;

In Stark County, within the 2-mile radius from the center of Section 30-137-92;

In Bowman County, within the 4-mile radius from the center of Section 31-131-103;

In Stark County, within the 4-mile radius from the center of Section 20-139-91;

In Hettinger County, within the 1-mile radius from the center of Section 28-135-91;

In Hettinger County, within the 2-mile radius from the center of Section 12-135-95;

In Golden Valley County, within the 2-mile radius from the center of Section 8-139-103;
In Golden Valley County, within the 2-mile radius from the center of Section 8-139-104;
In Billings County, within the 2-mile radius from the center of Section 18-137-102;

In Adams County, within the 2-mile radius from the center of Section 29-132-98;

In Adams County, within the 1-mile radius from the center of Section 23-131-97; and

In Grant County, within the 3-mile radius from the center of Section 2-131-90.
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To obtain NDDoH approval, sample and test for erionite fibers in accordance with NDDoH
guidance, including prior approval of a sampling plan and concurrence with the laboratory
results. The NDDoH guidance is available at:
http://www.ndhealth.qgov/EHS/Erionite/InformationForContractors.htm.

Submit test results to NDDoH. NDDoH will review the test results and provide a response
within 10 business days of the postmarked date on the submitted test results. NDDoH will
base approval on the absence of erionite in the test results from the tested source.

Submit to the Engineer a copy of the written approval obtained from NDDoH at least
10 business days before starting any mining or processing of aggregate in an NDDoH-
approved source. Clearly mark the approved sources in the field to the satisfaction of the
Engineer, and maintain these markings until the completion of pit operations.

Perform pit operations only within the area of the approved source. If the Department or
NDDoH determine that the Contractor is performing pit operations outside the area of an
approved source, the Engineer will shut down the Contractor's pit operations. After a
shutdown, obtain approval from the Department and the NDDoH before using any material
from the source.

Include the cost of providing labor, material, and equipment to test drill, obtain samples, and
conduct laboratory testing related to these erionite sampling and testing requirements in the
relevant contract items.

106.03 STORAGE OF MATERIALS

Store the materials to preserve their quality and fitness for the work. Locate stored materials to
allow their prompt inspection. The Engineer may inspect and retest stored materials before use
in the work. Obtain approval from the Engineer before storing materials or placing a plant and
equipment at locations within the right of way other than those shown on the plans. Provide any
additional storage and staging area outside the right of way, as necessary. Before using private
property for storage and staging, obtain written permission of the property owner or lessee,
define the restoration conditions in the written permission, and provide a copy of the written
permission to the Engineer. The written permission from a property owner may specifically
waive the restoration requirement. Restore storage and staging areas within the right of way as
agreed to with the Engineer and outside of the right of way as defined in the written permission
from the property owner, both at no cost to the Department.

106.04 HANDLING MATERIALS
Handle materials to preserve their quality and fitness for the work. Transport aggregates in
vehicles constructed to prevent loss or segregation of materials after loading and measuring.

106.05 STOCKPILING AGGREGATE AND SALVAGED MATERIALS
Before stockpiling material, prepare the site as follows:

A. Clear and grub;
B. Grade to a firm, smooth, and well-drained condition; and

C. Maintain a bed of aggregate under the stockpiled material to prevent contaminating the
stockpiled material with soil or foreign material.
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Stockpile material to prevent segregation. Do not use equipment or methods that cause
segregation, degradation, or contamination of the aggregate when constructing stockpiles or
delivering material. Do not incorporate segregated, degraded, or contaminated material into the
work.

Prevent aggregate of different types or sizes from adjacent stockpiles from intermingling.

Do not operate equipment on stockpiles of salvaged bituminous material that will remain the
property of the Department or be used in hot recycled bituminous pavement. For material
salvaged for these purposes, do not stockpile the material higher than 15 feet.

106.06 USE OF MATERIAL FOUND WITHIN THE RIGHT OF WAY.

The Engineer may authorize the use of excavated material within the construction limits that are
suitable for contract items other than excavation on the project. The Department will pay the
contract unit price for the excavation of the material and the contract unit price for the use of the
excavated material. Replace the removed material with acceptable material, as determined by
the Engineer, at no cost to the Department. The Department will not charge the Contractor for
the materials used.

Only remove material from outside the construction limits on the right of way with the Engineer’s
prior written approval. If approval is given, the Contractor and the Engineer will agree to the use
of the material including the price the Department will charge the Contractor for the material.
The agreement shall include conditions for the satisfactory restoration of the area. The Engineer
will not approve the removal of material from easement areas.

Before removing material from outside the construction limits on the right of way, establish a
restoration condition with the Engineer. After removing the material, restore the area of material
removal to the restoration condition.

The Contractor may temporarily use material from any existing structure designated for removal
in the erection of the new structure. Do not cut or damage temporarily used material without the
approval of the Engineer.

106.07 DEPARTMENT PROVIDED MATERIAL

The Contract will specify the location for delivery or availability of Department provided material.
For contract items that require the use of Department provided material, the contract unit price
includes the cost of handling and placing the material.

Protect Department provided material delivered to the project. The Contractor is responsible for
damage to Department provided material delivered to the project. The Department will deduct
the following from monies due the Contractor:

A. The cost of shortages, deficiencies, and damage that may occur to the material after
delivery; and

B. The cost of demurrage charges resulting from the Contractor’s failure to accept the material
at the contract-specified time and location of delivery.
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106.08 BUY AMERICA

A. General.
Provide materials from domestic sources when products are permanently incorporated into
the work and the products are composed predominantly of steel or iron materials. A product
is considered to be manufactured predominantly of steel or iron if the product consists of at
least 90 percent steel or iron content, as determined by the Engineer, when it is delivered to
the job site for permanent incorporation. For purposes of addressing precast or pre-stressed
items, the job site encompasses locations where the precast operations occur.

Ensure all manufacturing processes, including applications of coatings, occur in the United
States. A coating includes all processes required to apply the coating to a product to protect
or enhance the value of the product.

The requirements of Section 106.08, “Buy America” are not applicable to the following
materials:

1. Temporary iron and steel materials, including materials left in place at the
Contractor’s convenience;

2. Minor items that are necessary to encase, assemble and construct project materials;
and

3. Miscellaneous steel or iron components, subcomponents, or hardware commonly
available as off-the-shelf products; such as those in Table 106-01.

Table 106-01
Cabinets | Covers Shelves | Clamps
Fittings | Sleeves Washers | Bolts?!
Nuts Screws Tie Wire | Spacers
Chairs Lifting Hooks | Faucets | Door Hinges

1 excluding high strength and anchor bolts
B. Steel and Iron Certification.

1. General.
In addition to the requirements of this section, the prime Contractor must include a
signed certification verifying that the submitted certifications are those received for the
material used in the work.

2. Bulk Manufactured Materials.
In addition to the requirements of Section 106.01 C, “Certificate of Compliance”, submit
a manufacturer’s certificate of compliance stating that the iron and steel products listed
in Table 106-02 that are permanently incorporated into the work are of domestic origin.
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Table 106-02
Mailbox supports Cable Fence Materials
Chain Link Fence Materials | Barbed Wire Fence Materials
Guardrail Components Woven Wire Fence Materials
Culvert Markers Delineators
Perforated Tube Sign Supports and Related Materials

3. Other Steel and Iron Products.
For steel and iron products permanently incorporated into the work that are not listed in
Tables 106-01 or 106-02, submit a certificate of compliance as specified in Section
106.01 C, “Certificate of Compliance” and the following information:

a. A signed mill test report.

b. A signed certification from each fabricator and manufacturer that has handled the
steel and iron products affirming that all processes performed on the steel and iron
products were conducted in the United States.

c. Material descriptions, quantities, and a means of material identification (lot number,
bin number, heat number, or factory identification) for each process performed on the
steel and iron products.

Each certification shall contain the material identification from all previous fabricators
and manufacturers in the process.

C. Foreign or Uncertified Products.
These requirements allow the use of steel and iron products produced and manufactured
outside the United States, or products that cannot be certified as originating in the United
States, of a total value less than 0.1 percent of the original contract amount, or $2,500,
whichever is greater.

The total value is that shown to be the cost of the steel and iron products as delivered to the
project site.

Document the cost of:
— Foreign steel and iron products, plus
— Steel and iron products which cannot be certified as originating in the United States.

Submit the documentation of foreign and uncertified products with the certifications required
in Section 106.08 B, “Steel and Iron Certification”.

106.09 CONVICT LABOR

For materials produced by convict labor after July 1, 1991, only incorporate in a federal-aid
project if:

A. Produced by convicts on parole, supervised release, or probation from a prison; or
B. Produced in a qualified prison facility having a cumulative annual production amount for
such materials for use in a federal-aid project not exceeding the amount of such materials

produced in such facilities for use in a federal-aid project during the 12-month period ending
July 1, 1987.
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A qualified prison facility is any prison facility where convicts, during the 12-month period ending
July 1, 1987, produced materials for use in a federal-aid project.

106.10 QUALIFIED LABORATORIES AND TESTING PERSONNEL
Provide testing equipment meeting the requirements listed in the NDDOT Qualified Laboratory

Program and testing personnel meeting the requirements of the NDDOT Technicial Certification
Program (TCP).

The requirements for the NDDOT Qualified Laboratory Program and the Technicial Certification
Program can be found at https://www.dot.nd.gov/.
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SECTION 107
LEGAL RELATIONS AND RESPONSIBILITIES

107.01 LAWS TO BE OBSERVED

Keep fully informed of, observe, and comply with all of the following that affect those engaged or

employed on the project, or affect the performance of the work:

A. Federal laws;

B. State laws;

C. Local laws and ordinances; and

D. Regulations, orders, and decrees of any authority having jurisdiction, including all legal
requirements governing the safety, health, sanitation, and performance of work under the
contract.

Indemnify and hold harmless the Department and its representatives against any claim or

liability arising from the violation of any of the above listed items by the following parties or any

employees of the following parties:

A. The Contractor;

B. A subcontractor at any tier;

C. A supplier of material or service; and

D. Any other engaged by the Contractor in the performance of the work.

The Contractor is solely responsible to provide, inspect, and maintain all safeguards, safety

devices, protective equipment, and safety programs; and provide actions necessary to

reasonably protect the life, health, and property of the Contractor, subcontractors, the State, the

public, and each of the employees, officers, assigns, and agents of the Contractor,

subcontractors, and the State, engaged or employed on the project.

Provide unrestricted access to the project site to any inspector of OSHA or other legally
responsible agency involved in safety and health administration.

107.02 PERMITS, LICENSES, AND TAXES

A. General.
The Contractor is responsible for the following as required by the contract and the applicable
laws and regulations:
1. Obtaining and submitting to the Engineer all permits and licenses;

2. Paying all charges, fees, and taxes; and

3. Giving all notices.
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The costs of the above responsibilities are included in the contract unit prices of the contract
items.

Include the costs of these responsibilities in the contract unit prices of the relevant contract
items.

If a permitting agency requires the Contractor to submit documentation as a condition of a
permit, the Contractor shall provide the Engineer with copies of the documentation.

B. Water Use Permits.

1. General.
Before withdrawing surface or ground water from any source, obtain a temporary water
permit from the State Water Commission in accordance with Section 107.02.B.2, “State
Water Commission.”

If intending to withdraw water from the following waterways, obtain the applicable United
States Army Corp of Engineers permits in accordance with Section 107.02.B.3, “United
States Army Corp of Engineers,” in addition to the temporary water permit from the State
Water Commission:

a. MISSOURI RIVER - from the Montana-North Dakota state line to the North Dakota-
South Dakota state line;

b. YELLOWSTONE RIVER - from the Montana-North Dakota state line to its mouth;
c. UPPER DES LACS LAKE;
d. RED RIVER OF THE NORTH — from Wahpeton, ND, to the Canadian border;

e. BOIS DE SIOUX RIVER - from the South Dakota-North Dakota state line to
Wahpeton, ND; and

f. JAMES RIVER - from Jamestown, ND, to the North Dakota-South Dakota state line.

Obtain written permission to access a water source from all affected landowners. Before
accessing surface or ground water from any source, submit to the Engineer a copy of
the written permission for access, the temporary water permit from the State Water
Commission, and, if applicable, the water permits from the United States Army Corp of
Engineers.

2. State Water Commission.
To obtain a temporary water permit, complete an Application for a Temporary Water
Permit (SEN 60158) and submit to the State Water Commission. The Application for a
Temporary Water Permit is available on the State Water Commission’s website at:
www.swc.State.nd.us/.

For additional information from the State Water Commission, contact:
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State Engineer

North Dakota State Water Commission
State Office Building

900 East Boulevard Ave

Bismarck, ND 58505-0850

(701) 328-2754

swc@nd.gov

3. United States Army Corps of Engineers (USACE).
Obtain the applicable USACE water permits from the USACE after the Department
makes an award. To obtain the applicable permits, complete USACE Engineering
Form 4345 and submit it to the USACE. Engineering Form 4345 is available on the
USACE website at: www.usace.army.mil/.

For additional information from USACE, contact;

United States Army Corps of Engineers
Bismarck Regulatory Office

1513 S. 12" St

Bismarck, ND 58504

(701) 255-0015

C. Storm Water Permits.

1. General.
If the total area of disturbance within the project site is 1 acre or greater, obtain the
following permit or permits:

a. For areas of disturbance on non-tribal land, an NDPDES General Permit for
Stormwater Discharges Associated with Construction Activity in accordance with
Section 107.02 C.2, “NDPDES Permit.”

b. For areas of disturbance on tribal land, an EPA Construction General Permit in
accordance with Section 107.02 C.3, “EPA Construction General Permit (CGP).”

c. For areas of disturbance on both tribal and non-tribal land, both permits required in
items a and b.

Submit a copy of the Storm Water Pollution Prevention Plan (SWPPP) to the Engineer at
the preconstruction conference or before starting work. The SWPPP shall include
erosion and pollution controls for all areas disturbed in the performance of the work.

2. NDPDES Permit.

To obtain an NDPDES General Permit for Stormwater Discharges Associated with
Construction Activity, complete an Application (Notice of Intent) to Obtain Coverage
under NDPDES General Permit for Stormwater Discharges Associated with Construction
Activity (SEN 19145) and submit it to the NDDoH. The Application (Notice of Intent) to
Obtain Coverage under NDPDES General Permit for Stormwater Discharges Associated
with Construction Activity is available on the NDDoH’s website at:
www.ndhealth.gov/WQ/Storm/StormWaterHome.htm.
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Review the Memorandum of Agreement (MOA) developed by the NDDoH and the
Department outlining procedures for NDPDES General Permit for Stormwater
Discharges Associated with Construction Activity as they relate to Department projects.
Download a copy of the MOA from the NDDoH'’s website at:
http://www.ndhealth.qov/WQ/Storm/Construction/ConstructionHome.htm.

Fulfill all requirements as required by the NDDoH. Submit to the Engineer a copy of the
completed application package and, once obtained, the notice of permit coverage.

Submit a completed Notice of Transfer/Modification of Coverage under (NDPDES)
General Permit for Storm Water Discharges Associated with Construction Activity
(SEN 54242) to the Engineer. Submit this form when returning the signed final payment
statement.

For additional information from the NDDoH, contact:

North Dakota Department of Health
Division of Water Quality

918 East Divide Ave

Bismarck, ND 58501-1947

(701) 328-5210

3. EPA Construction General Permit (CGP).
To obtain an EPA CGP, complete and submit the EPA’s Electronic Construction General
Permit Notice of Intent, which is available on the EPA’s website at:
http://www.epa.gov/region8/water/stormwater/construction.html#applying.

Fulfill all requirements as required by the EPA, Region 8. Provide the EPA’s Notice of
Intent (NOI) tracking number to the Engineer.

If the Department has notified the Contractor of final acceptance in accordance with
Section 105.15, “Acceptance,” but the project does not meet the requirements necessary
to file a Notice of Termination (NOT) in accordance with the EPA’s National Pollutant
Discharge Elimination System General Permit for Discharge from Construction Activities,
the Engineer will notify the Contractor when submission of an NOT is allowable.

For additional information from the EPA, contact:

Region 8 Storm Water Coordinator

U.S. Environmental Protection Agency, (80C-EISC)
1595 Wynkoop St

Denver, CO 80202-21129

(800) 227-8917 ext. 6082

107.03 AQUATIC NUISANCE SPECIES (ANS)
Reserved.

107.04 PATENTED DEVICES, MATERIALS, AND PROCESSES
Provide proof of legal agreement with the patentee or owner, if necessary, for use of a design,
device, material, or process covered by letters, patents, or copyrights.
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Indemnify and hold harmless the Department and any affected third party or political subdivision
from claims or infringement on patents, copyrights, or trademarks.

Indemnify the Department for costs, expenses, and damages, which it may be obligated to pay
because of an infringement during the performance of or after the completion of the work.

107.05 MATERIAL SOURCE APPROVAL

A. General.
Before disturbing an area as part of the work, provide the Engineer with a Certificate of
Approval (COA). Areas requiring a COA include material source locations, access routes to
public roads, stockpile locations, rock piles (riprap), plant sites, processing and staging
areas, waste sites, and any other areas outside the project limits.

Areas for which a COA has been issued cannot be expanded without obtaining a COA for
the expansion area.

Comply with all the conditions and requirements listed on the COA. A COA will be voided if
avoidance areas, indicated on the COA, are disturbed.

The Engineer will reject material obtained from an area that does not have a valid COA or if
the Contractor fails to comply with the conditions listed on the COA.

The Contractor is responsible for obtaining all permissions and permits. The Department will
not provide payments or compensation for delays resulting from the Department review or
the need to obtain permissions and permits.

Destruction of cultural resources prior to approval is considered Anticipatory Demolition
[National Historic Preservation Act (NHPA), Section 110(k)(16 U.S.C. 470h-2], and a COA
will not be issued.

B. Department Controlled Sources.
The proposal package will include COAs for Department controlled sources.

COA's for Department controlled sources that are located out of State will include additional
conditions and requirements that must be met before the source can be used.

C. Privately Owned Locations.
A complete list of previously approved sites and downloadable COAs is available on the
Department’'s website at: www.dot.nd.gov. If the list does not include a location, submit a
Material Source Approval Request (SEN 58466) by following the directions included on the
form. Upon receiving a complete Material Source Approval Request, the Department will
guide the applicant through the approval process and will issue a COA if the approval
process is completed successfully.

Typically, approval process takes up to 30 calendar days; however, this may take longer
due to poor visibility, weather conditions, or the need to coordinate with outside agencies.
The Department may require the Contractor to submit additional information before issuing a
COA.
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D. Out of State Sources.
COA’s for privately owned areas located out of State, provide the Engineer with
documentation showing the availability of the area for use in accordance with each state’s
review process.

107.06 DISCOVERIES
If the Contractor encounters one or more of the items included in the following list anywhere the
Contractor performs the work, the Contractor shall immediately suspend the work and notify the
Engineer of the encouter:

- Threatened or endangered species;

- Prehistoric dwelling sites;

- Human remains;

- Concentrated historic or prehistoric artifacts; or

- Vertebrate, invertebrate, plant and trace fossils.

If encountering one of the following, protect the location from further disturbance:
- Prehistoric dwelling sites;
- Human remains;
- Concentrated historic or prehistoric artifacts; or
- Vertebrate, invertebrate, plant and trace fossils.

Resume work in the location of the encounter only with written approval from the Engineer.

If the Contractor fails to notify the Engineer within 24 hours of the encounter, the Contractor
shall be liable for all standby costs and all damage incurred.

107.07 RESPONSIBILITY TO THE PUBLIC

A. Maintaining Traffic During Performance of the Work.
Perform the work with minimal inconvenience to traffic. Provide for the safety and
convenience of the public, including residents along the highway, and the protection of
persons and property. Until the Engineer accepts the project in accordance with
Section 105.15, “Acceptance,” maintain the portion of the roadway used by traffic in a
condition that safely and adequately accommodates traffic.

Unless the contract provides for detours or road closures, keep the roadway open to traffic
during the performance of the work.

Provide temporary approaches or crossings and intersections with trails, roads, streets,
businesses, parking lots, residences, garages, and farms, and maintain them in a safe
condition. Before starting the work, meet with the Engineer at the project to coordinate the
details and locations of access points and construction procedures.

The Department will provide snow removal to maintain traffic on portions of the project open
to public traffic.

Provide, erect, and maintain all necessary barricades, warning signs, lights, and other traffic
control devices to protect the work and safety of the public and the workers.
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B. Maintenance of Traffic During Suspension of Work.

1. General.
An anticipated suspension is a suspension that the Department includes in the contract.
If the contract includes an anticipated suspension, the contract will include provisions for
preparing the project for the suspension.

During anticipated and unanticipated suspensions, the Department will provide snow
removal to maintain traffic.

2. Anticipated Suspensions.
The Engineer will only suspend the work when the Contractor has met the provisions for
preparing the project for the suspension. Once work has been suspended for an
anticipated suspension, the Department will maintain temporary roads and project
sections. Resume maintenance for the entire project once work resumes.

Replace or repair all work or materials lost or damaged during the suspension. The
Department will pay the Contractor for the replacement and repair costs in accordance
with Section 109.03, “Compensation for Contract Revisions.”

3. Unanticipated Suspensions.

a. Suspensions for Department Convenience.

If a suspension is not anticipated by the Department and is not the result of the
Contractor’s failure to properly perform the work, the Department will pay for the cost
of maintenance and additional work to resume operations at contract unit prices or
as extra work. If the Contractor does not resume the work on or before the effective
date of the Engineer’s order to resume work, the Department will deduct any costs
incurred for maintaining traffic after the effective date of the order from monies due or
to become due the Contractor.

b. Suspensions due to Contractor’s Actions.
If a suspension is not anticipated by the Department and is the result of the
Contractor’s failure to properly perform the work, the Contractor shall maintain and
restore the roadway to accommodate traffic. The Department will not pay the
Contractor for this maintenance work.

If maintenance or restoration work becomes necessary during a suspension, the
Engineer will notify the Contractor and the Contractor shall respond as follows:

(1) Begin the maintenance and restoration work within 6 hours of the Engineer’'s
notification and complete the maintenance and restoration work within 24 hours
of the Engineer’s notification. If the Contractor fails to begin the maintenance and
restoration work within 6 hours of the Engineer's notification, the Department
may do one or both of the following:

(a) Complete the maintenance and restoration work by other means, and deduct

the cost of the maintenance and restoration work from monies due or to
become due the Contractor.
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(b) Apply a contract price reduction of $500 for the first hour or part of an hour,
and $250 per each additional hour or part of an hour, beyond the initial
6 hours.

(2) If the maintenance or restoration work affects public safety and the Engineer
directs, begin the maintenance and restoration work immediately. If the
Contractor fails to begin the maintenance and restoration work immediately, the
Department will have the maintenance and restoration work completed and will
deduct the cost of the maintenance and restoration work from monies due or to
become due the Contractor.

Beginning maintenance or restoration work means having equipment or personnel at
the location of the maintenance or restoration work.

C. Parking of Equipment, Vehicles, and Stored Materials.
Do not park equipment and vehicles, or store materials in the median of a divided roadway.
Park equipment and vehicles and store material a minimum of 60 feet from the outside edge
of the driving lane.

Obtain written permission from the property owner before using private property to park
vehicles or equipment, to store materials, or as a work area. Provide the Engineer with a
copy of the written permission. Provide the Engineer with a release from the property owner
after restoring the property to the property owner’s satisfaction.

D. Urban Work.
If the contract requires work within a city’s limits, provide written notification to the fire chief
and police chief at least 24 hours before blocking any street. Provide the fire department
access to fire hydrants at all times. Do not place material or other obstructions within 10 feet
of a fire hydrant or as otherwise allowed by ordinances, rules, or regulations.

E. Dust Control.
If the Engineer determines that dust from the performance of the work is creating a hazard
to traffic or a nuisance to the public, control the dust on paved surfaces using a vacuum or
pickup sweeper and control dust on unpaved surfaces using water. If the Engineer
determines the vacuum or pickup sweeper is not adequate, use water in conjunction with
the sweeper to control the dust. Do not wash material into storm or sanitary drainage
systems. Maintain a safe, clean driving surface on any roadway open to traffic.

The Department will not make direct payment for dust control, except that the Department
will pay the Contractor for the cost of water used for dust control in accordance with
Section 216, “Water.”

F. Crossing Traffic.
Construction vehicles are not allowed to cross lanes of traffic to enter or exit work zones on
the interstate. Construction vehicles are required to merge into public traffic.

107.08 HAUL ROADS
SP 453(14) Haul Roads has replaced this section.
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107.09 USE OF EXPLOSIVES
If using explosives to perform the work, do not endanger life or property, and maintain
responsibility for all damages resulting from the use of explosives.

Comply with the most restrictive requirements from all local and State laws and ordinances,
27 CFR Part 55, and 29 CFR Part 1926 in the use, handling, loading, transportation, and
storage of explosives and blasting agents.

At least 72 hours before using explosives, notify property owners and public utility companies in
the vicinity of the proposed detonation.

107.10 PROTECTION AND RESTORATION OF PROPERTY
Protect public and private property while performing the work.

Assume liability for any damage to public or private property resulting from defective work or
materials, or non-execution of the contract until project acceptance in accordance with
Section 105.15, “Acceptance.”

Restore damaged public and private property to a condition similar or equal to that existing
before the damage occurred. Perform restoration in a manner acceptable to the Engineer, the
controlling public agency, or private property owners.

Before damaging or disturbing land monuments or property markers, allow the Engineer to
witness or otherwise reference their location.

107.11 RESPONSIBILITY FOR DAMAGE CLAIMS

Indemnify and hold harmless the Department, its officers and employees, counties, cities, or
other entities or agencies responsible for project supervision, or having jurisdiction over the
completed project, and their officers and employees, from suits, actions, or claims brought
because of any injuries or damage received or sustained by any person, persons, or property
because of the operations of said Contractor; or on account of or in consequence of neglect in
safeguarding the work, or through use of unacceptable materials in constructing the work; or
because of any act of omission, neglect, or misconduct of the Contractor; or because of any
claims or amounts recovered from any infringements of patent, trademark, or copyright; or from
any claims or amounts arising or recovered under the Workmen’s Compensation Act, or any
other law, ordinance, order, or decree.

Money due the Contractor under the Contract may be retained for the use of the Department. In
case no money is due, the Surety may be held until such suits, actions, or claims for injuries or
damages are settled and evidence to that effect furnished to the Department. Money due the
Contractor will not be withheld when evidence shows that the Contractor is adequately
protected by public liability and property damage insurance.

It is specifically agreed between the parties executing the contract that it is not intended by any
of the provisions of the contract to create in the public or any member thereof a third-party

beneficiary, or to authorize anyone to maintain any action for personal injuries, death, or
property damage pursuant to or arising out of the terms or provisions of the contract.

107.12 PERSONAL LIABILITY OF PUBLIC OFFICIALS
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There shall be no liability upon the Director, Engineer, or their authorized representatives, either
personally or as officials of the State in carrying out any contract provisions, or in exercising any
power or authority granted to them by or within the contract’'s scope. It should be understood
that in all such matters they act solely as agents and representatives of the State.

107.13 RAILROAD PROVISIONS

A. General Insurance Requirements.
At least 10 business days before starting any work on the railroad right of way, obtain and
provide to the Engineer and the railroad company the insurance policy or a certified copy of
the Railway Protection Insurance Policy and a certificate of insurance for the Railway Public
Liability Insurance policies. Before starting work on the railroad right of way, provide the
Engineer with the railroad company’s approval of the policies.

Provide insurance policies executed by a corporation qualified and authorized to write the
policies in the State and in a form and substance satisfactory to the railroad.

Secure and maintain insurance in full force and effect before starting any work on the
railway right of way and until completion of all work required on the railway right of way, as
evidenced by acceptance of the portion of the work by the Department. Do not cancel the
insurance policies.

B. Indemnification.

Indemnify and hold harmless the railroad company from and against all lawful claims,
demands, judgments, losses, costs, and expenses for injury to or death of the person or loss
or damage to the property of any person or persons, including the parties hereto, in any
manner arising from or growing out of the acts or omissions, negligence, or otherwise of the
Contractor, its successors, assigns, licensees, and invitees or agents, in connection with the
entry upon, occupation, or use of the said premises described in the contract, including but
not limited to that of the location, construction, operation, restoration, repair, renewal, or
maintenance of said roadway improvements.

C. Railway Protection Insurance.

1. General Liability.
Assume all liability and provide primary limited coverage as follows:

a. Limited to damage suffered by the railroad because of occurrences arising out of the
Contractor’s work on or around the railroad right of way, independent of the railroad’s
general supervision or control, except as included in item b(4).

b. Covering the following:

(1) Death of or bodily injury to passengers of the railway and employees of the
railroad not covered by the State Worker’'s Compensation laws;

(2) Personal property owned by, or in the custody or control of, the railroads;
(3) Death of or bodily injury to the Contractor or any of their agents or employees as

the result of acts of the railroad or its agents, regardless of the railroad’s
negligence;
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(4) Negligence of only the following classes of railroad employees:
(a) Any supervisory employee of the railroad at the project site;

(b) Any employee of the railroad while operating, attached to, or engaged on
work trains or other railroad equipment at the project site and assigned
exclusively to the Contractor; or

(c) Any employee of the railroad not within (a) or (b) specifically loaned or
assigned to the Contractor’s work for prevention of accidents or protection of
property and services paid by the Contractor or the Department.

Policy.

Provide a Railroad Protective Liability Insurance policy for all damages arising out of
bodily injuries to, or death of, any person or persons, and for all damages arising out of
loss or destruction of, or injury or damage to, property in any one occurrence for a
combined single limit of not less than $2,000,000 and for a combined total (or aggregate)
limit of $6,000,000 during the policy period.

D. Railway Public Liability Insurance.
For work on the railway right of way, protect and hold harmless the railway and any other
railroad company occupying or using the railway right of way or line of railroad against all
loss, liability, and damage arising from activities of the Contractor, its forces, or any of its
subcontractors or agents. Provide the following insurance coverages:

1.

Commercial General Liability Insurance, including contractual liability and products
completed operations, against claims arising out of bodily injury, illness and death and
from damage to or destruction of property of others, including loss of use thereof, and
including liability of the railway, with minimum limits for bodily injury and property
damage of $2,000,000 for each occurrence and with an aggregate limit of $4,000,000.
Provide a policy containing a “Waiver of Transfer Rights” endorsement, waiving any right
of recovery by the insurance company against the railway because of payment made for
bodily injuries or property damage.

Business Automobile Insurance, including owned, non-owned, and hired vehicles with
minimum limits for bodily injury and property damage of $1,000,000 per occurrence on
all vehicles used while performing any work in this contract.

Worker's Compensation Insurance as required by the State of North Dakota. If the
Contractor is not covered by the North Dakota Worker's Compensation Act, the
Contractor shall provide an employer's liability policy. The policy shall include
occupational disease to required statutory limits, employer’s liability of $1,000,000 to
include FELA (Federal Employees Liability Act), if appropriate, and an “All States”
endorsement.

E. Railroad Coordination.
If the contract requires the hauling of materials across railroad tracks other than at existing
public crossings, the Department will arrange with the railroad company for the required
crossings. For crossings not required in the contract, arrange to use the crossings with the
railroad company.
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Provide to the Engineer and the railroad company detailed plans of all falsework,
excavation, and cofferdams planned for construction over, below, or adjacent to the
railroad’s tracks. Before performing this work, obtain the railroad company’s approval of the
detailed plans.

Perform all work within the railroad right of way in accordance with the requirements and
time schedules set by the railroad company. Notify the Engineer and the railroad company
at least 10 business days before the proposed date the work within the railroad’s right of
way will begin and at least 24 hours in advance of the proposed start time for any work that
may interfere with the operation of trains.

F. Basis of Payment.
The Department will pay for Railway Protection Insurance by the lump sum contract unit
price. The costs of providing Railway Protective Liability Insurance and Railway Public
Liability Insurance are included in the contract unit price for Railway Protection Insurance.
Upon receiving proof of approval of the policies by the railroad company, the Department
will pay the Contractor the lump sum contract unit price.

G. Railroad Flagging.
Coordinate the need for railroad flagging with the affected railroad company.

The Department will pay the railroad company for the cost of providing railroad flagging, and
will deduct the amount paid to the railroad company from monies due or to become due the
Contractor. The costs of railroad flagging are included in the contract unit price of the
contract items.

107.14 PUBLIC LIABILITY AND PROPERTY DAMAGE INSURANCE

A. General Requirements.
Submit to the Department the certificates of insurance effecting the requirements in this
section for the Commercial General Liability and Commercial Automobile Liability
Insurances with the contract and the contract bond in accordance with Section 103.06,
“Execution and Approval of Contract.”

Provide insurance policies executed by a corporation qualified and authorized to write the
policies in the State of North Dakota. The State reserves the right to obtain complete,
certified copies of all required insurance documents, policies, or endorsements at any time.
Secure and maintain insurance in full force and effect before starting the work and until
completion of all work required and accepted by the Department or owner. The policies shall
provide 30 calendar days notice to the Department or the owner of any intent to cancel or
materially alter such insurance.

Failure to maintain the insurance as required constitutes a material breach of contract. The
Department or the owner may, after giving 5 business days notice to the Contractor to
correct the breach, immediately terminate the Contractor in accordance with Section 108.08,
“Termination of the Contract for Default,” and procure or renew such insurance and pay all
premiums. The Department or the owner may demand repayment of premium costs by the
Contractor, or may offset the premium costs against funds due the Contractor from the
Department or the owner.
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B. Insurance Requirements.
Secure and maintain in full force and effect during the term of the contract the following
insurance coverages:

1. Commercial General Liability for limits not less than $1,000,000 combined single limit
per occurrence and aggregate for bodily injury, property damage, personal injury and
completed operations/product liability. Provide products and completed operations
coverage for a period of one year following final acceptance of the work. Provide
coverage with the aggregate limit applied separately to occurrences at the location or
project described in this contract. Provide a policy including a “stop-gap” Employers
Liability endorsement to cover the employer’s liability for injury to employees falling
outside the State Worker's Compensation Law.

2. Commercial Automobile Liability for limits not less than $1,000,000 combined single limit
per accident for bodily injury and property damage.

3. Workers Compensation coverage as required by the State of North Dakota.

The General Liability and Automobile policies shall provide an additional insured
endorsement in favor of the State of North Dakota and the Owner and shall contain a
“Waiver of Subrogation” to waive any right of recovery that the Insurance company may
have against the State and the Owner. The coverage required under this agreement shall be
primary for the State and the Owner, and shall not be affected by any other insurance or
coverage obtained by the State or the Owner on their own behalf.

Any right of the State to receive indemnification and insurance shall not give rise to a duty
on the part of the State to exercise its rights or status for the benefit of the owner, or any
other person or entity.

C. Subcontractor.
If subletting a portion of the contract, the Contractor shall obtain insurance protection in
accordance with Section 107.14 B, “Insurance Requirements,” to provide liability coverage
to protect the Contractor, State, and owner for work undertaken by the subcontractor.
Ensure public liability and property damage insurance coverage in accordance with
Section 107.14 B, “Insurance Requirements,” for all parties performing work under the
contract.

107.15 HAZARDOUS MATERIAL

If the Contractor encounters abnormal conditions that indicate the presence of hazardous
material or toxic waste anywhere the Contractor performs the work, the Contractor shall
immediately suspend the work and notify the Engineer. Continue work in other areas of the
project, but do not resume work in the area of the abnormal condition, unless directed to resume
by the Engineer.

Abnormal conditions include the presence of barrels, obnoxious odors, excessively hot earth,
smoke, or any other conditions indicating the presence of a hazardous material or toxic waste.
Treat the conditions with extreme caution.

Dispose of the hazardous material or toxic waste in accordance with the requirements and
regulations of the NDDoH. The Department will pay for work required to dispose of these
materials in accordance with Section 104.02, “Contract Revisions.” For waste material disposal
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requiring special procedures, the Department will arrange with qualified, certified persons to
dispose of the material.

107.16 CIVIL RIGHTS

Comply with federal, State, and local laws, rules, and regulations that set forth unlawful
employment practices including discrimination because of race, religion, color, sex, or national
origin, and defining actions required for Affirmative Action and DBE programs.

Ensure that no person or groups of persons be excluded from participation in, be denied the
benefits of, or be otherwise subjected to discrimination under all programs, services, or activities
administered by the Department on the grounds of race, color, national origin, sex, age,
disability/handicap, or income status.

107.17 REMOVED MATERIAL
Unless otherwise designated in the contract, removed material becomes the property of the
Contractor.

If the Contractor determines that the material will be disposed of, the material must be disposed
in one of the following ways:

A. Dispose of the material through a beneficial use. Apply for a beneficial use permit from the
NDDoH by completing an NDDOT Projects-Inert Waste Beneficial Use Application
(SEN 58981). Provide the Engineer with copies of all documents submitted to the NDDoH.

B. Dispose of the material at an approved permanent waste management facility.

C. If waste cannot be reasonably managed at a permanent waste management facility, obtain
approval from the NDDoH for a variance to dispose of the inert waste at another site. Apply
for a variance by completing an NDDOT Projects-Inert Waste Disposal Variance Application
(SEN 54344). Provide the Engineer with copies of all documents submitted to the NDDoH.

Obtain locations of permanent waste facilities, applications, and guidelines from the NDDoH,
Division of Waste Management. View a list of municipal and inert waste landfills and review
guidance on the NDDoH website: http://www.ndhealth.gov.

Include the cost of material disposal in the contract unit price of the relevant contract item.

107.18 HIGH VISIBILITY CLOTHING

When not enclosed in a truck or equipment cab, require that all workers within the right of way
wear retroreflective clothing in accordance with ANSI/ISEA 107, Performance Class 2 or Class
3 requirements.

Ensure that retroreflective clothing is the outermost garment, in a clean condition, and closed in
both the front and rear. Replace retroreflective clothing as necessary to maintain visibility and
reflectivity.

During times of low visibility, require that all workers wear Class 3 retroreflective clothing.
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SECTION 108
PROSECUTION AND PROGRESS

108.01 SUBLETTING OF CONTRACT

A minimum of 30 percent of the work, as represented by the original contract amount, must be
performed by the Contractor’'s organization. When calculating the percentage of the work to be
performed by the Contractor, the Engineer will deduct from the original contract amount the
contract price of contract items identified by the contract as specialty items. The Engineer will
include the delivered cost of commercially produced materials and manufactured components
purchased by the Contractor in the percentage of the work to be performed by the Contractor.

Sublet, sell, transfer, assign, or dispose of any portion of the contract only with the Engineer’s
prior written approval. To obtain approval, submit a Prime Contractor’s Request to Sublet (SEN
5682) for each proposed subcontractor with a copy of the subcontract and associated lower-tier
subcontracts. For a partially subcontracted contract item, explain in detail and show the
subcontract amount associated with the partially subcontracted contract item.

If a proposed subcontractor is not currently prequalified, certified as a DBE, or registered as a
subcontractor with the Department, submit a Subcontractor Registration Request (SEN 52243)
with the Prime Contractor’s Request to Sublet.

When the contract specifies a DBE Goal, execute a subcontract with all firms approved through
the Department’'s Good Faith Effort process. If the Department classifies the firm as an oil
hauler, supplier, broker, vendor, regular dealer, or manufacturer, no subcontract is required, but
the firm must be used to perform the work.

Begin subcontracted work only after the Engineer approves the Prime Contractor's Request to
Sublet.

A subcontract, transfer of all or a portion of the contract, the Engineer’s approval of the Prime
Contractor's Request to Sublet, or the Department’'s prequalification, DBE certification, or
registration of a subcontractor:

A. Does not relieve the Contractor of responsibility to carry out the contract. Although the
Contractor may subcontract a portion of the work to other parties, the Contractor is
responsible for the successful performance and completion of all the work as required by the
contract.

B. Does not relieve the Contractor of any obligations or liability under the contract and the
contract bond.

C. Is not an endorsement of the subcontract, the subcontractor, or the subcontractor’s ability to
perform the work as required by the contract.

D. Does not create a contractual relationship between the Department and the subcontractor.

E. Does not convey to the subcontractor any rights against the Department.
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108.02 CONSTRUCTION MEETINGS

A. Preconstruction Conference.
Before beginning the work, including pit operations specific to the project, and unless waived
by the Engineer, coordinate and hold a preconstruction conference with the Engineer at a
mutually agreed time and place. Notify subcontractors, utility companies, and other
interested parties of the time and place of the preconstruction conference.
Submit the following to the Engineer before or at the preconstruction conference:
1. A company safety plan and the name of the safety officer;
2. An EEO / affirmative action plan and the name of the EEO officer;

3. Alist of key project personnel and their phone numbers;

4. The initial or baseline schedule in accordance with Section 108.03, "Progress Schedule";

5. A list of proposed subcontractors requested in accordance with Section 108.01,
“Subletting of Contract”;

6. A list of material suppliers;
7. Alist of pits to be used (owner and legal description);

8. All COAs in accordance with Section 107.05, “Material Source Approval”;

9. The applicable storm water permits and the SWPPP in accordance with
Section 107.02.C, “Storm Water Permits”;

10. The names of Quality Control Personnel and a Quality Control Plan in accordance with
Section 430.04 A, “Contractor Quality Control (QC).”

B. Weekly Planning and Reporting Meeting.
The weekly planning and reporting meeting is only required when specified in the plans.

Organize a weekly meeting to coordinate efforts between subcontractors, utilities, local
authorities, and others. The Engineer will develop a list of parties to be invited to the
meeting and will provide the list to the Contractor at the Preconstruction Meeting. The
Engineer may provide an updated list with additional attendees at any time.

Send a knowledgeable representative to conduct the meeting. Prepare minutes for each
meeting and make the appropriate distribution of the minutes. Distribute the minutes within
48 hours of the meeting conclusion. Allow the Engineer to review and approve the minutes
before distribution.

Include in the meeting agenda a discussion of problems encountered since the last meeting,

and information of interest to those invited to the meeting. Provide a written schedule of the
next week’s work and a tentative schedule for the following week.
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108.03 PROGRESS SCHEDULE

A. General.
Prepare and submit to the Engineer a schedule in accordance with Section 108.03 B, “Bar
Chart Method,” unless the contract requires a Critical Path Method (CPM) schedule. If the
contract requires a CPM schedule, prepare and submit to the Engineer a CPM schedule in
accordance with Section 108.03 C, “Critical Path Method (CPM).”

Prepare and submit progress schedules in accordance with the AGC’s Construction
Planning & Scheduling Manual. In case of a conflict between the Construction Planning &
Scheduling Manual and the scheduling requirements in the contract, the contract
requirements will take precedence.

Use the schedule to plan, coordinate, and manage the work, whether the Contractor’s
personnel are performing the work or not. Share copies of the complete baseline schedule,
update schedules, and revised schedules with all subcontractors, suppliers, and utility
companies affected by the work.

Float is a shared commodity and is not for the exclusive use or benefit of any party. It is
available to all parties as needed until it is consumed.

The Engineer will accept or reject a schedule based on the schedule meeting the
requirements of Section 108.03, “Progress Schedule,” and any other contract requirement.
The Engineer’'s acceptance of a schedule:

1. Does not modify the contract;

2. Does not constitute endorsement or validation by the Engineer of the Contractor's
activity logic, activity durations, or assumptions in creating the schedule;

3. Does not guarantee that the project can be performed or completed as depicted in the
schedule; and

4. Does not relieve the Contractor of its obligation or responsibility to submit complete and
accurate information.

If the Contractor or Engineer discovers an error after the Engineer has accepted a schedule,
the Contractor shall correct the error in the next schedule submission.

If the Contractor fails to prepare and submit a progress schedule that is acceptable to the
Engineer as required by the contract, the Engineer will withhold progressive estimates until
the Contractor submits an acceptable schedule.
B. Bar Chart Method.
1. Submission Requirements.
Provide the following items with the initial, baseline, update, and revised schedule
submissions:
a. Narrative Reports.
Narrative reports shall include:
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(1) An explanation of the overall plan to complete the project;
(2) The number of crews and the following for each crew:

(a) The number and types of workers;

(b) The number and types of equipment;

(c) The working days per week, the number of shifts per day, the number of
hours per shift, and the holidays to be observed; and

(d) The schedule activities being performed,;
(3) A description of how the schedule accounts for adverse weather days;
(4) The quantity of work and estimated production rates for each critical activity;
(5) Activities requiring coordination with the Department, other parties, or both;
(6) A description of the critical path;

(7) A description of all changes in the schedule and narrative report that differ from
the last accepted schedule submission; and

(8) For a revised schedule, a description of and the reason for all revisions to the
schedule.

Graphical Depiction of the Bar Chart Schedule.
Submit schedules in color as a paper printout or a .pdf file, with minimum dimensions
of 11 inches by 17 inches.

Transmittal Letter.

Submit a transmittal letter to the Department that identifies the schedule being
submitted for review and states that the schedule being submitted has been
developed in accordance with the contract.

Initial Schedule.

At least 5 business days before the preconstruction conference, submit an initial
schedule. The Contractor may submit the baseline schedule, as specified in Section
108.03 B.3, “Baseline Schedule,” as both the initial and baseline schedule. For projects

with expected durations of less than 90 calendar days, submit the initial schedule as the
baseline schedule.

Define and sequence activities to accurately describe the project and to comply with all
contract requirements, including those related to the scope of work, phasing or staging,
sequencing, accommodations for traffic, and milestones.

The initial bar chart schedule is a schedule prepared for the first 90 calendar days of
work and shall include the following minimum information:
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a. The activities needed to perform and complete the work;

b. The planned start and completion dates for each activity, the duration of each activity
(stated in working days, and with activities of more than 30 working days in duration
broken into two or more activities distinguished by location or some other feature),
and the sequencing of all activities;

c. Applicable project milestones, including notice to proceed, the start date of the work,
and the completion date associated with the expiration of the contract time;

d. The location of the work;

e. Dates related to the procurement of significant materials, equipment, and articles of
special manufacture;

f. Dates related to the submission of work drawings, plans, and other data specified for
review by the Department;

g. Dates related to required inspections; and
h. Dates related to work by the Department and other parties.

Submit a summary schedule for the balance of the project work after the first
90 calendar days; activity durations on the summary schedule may exceed 30 working
days.

Within 5 business days after the preconstruction conference, the Department will
respond in writing accepting the initial schedule, rejecting the initial schedule and
identifying the reasons for rejection, or requesting more information. Within 5 business
days after the date of the Department’'s written response, address the reasons for
rejection and resubmit the initial schedule or provide the information requested.

Baseline Schedule.

Within 30 calendar days after the preconstruction conference, prepare the baseline
schedule and submit to the Department for review. For projects with expected duration
of less than 90 calendar days, the Department will not require the Contractor to submit a
baseline schedule.

The baseline schedule shall include the requirements set forth by Section 108.03 B.2,
“Initial Schedule,” items “a” through “h”, but for the entire project and all work.

Note any differences between the initial schedule and the baseline schedule in the
narrative report submitted with the baseline schedule.

Within 10 business days after receipt of the baseline schedule, the Department will
respond in writing accepting the baseline schedule, rejecting the baseline schedule and
identifying the reasons for rejection, or requesting more information. Within 5 business
days after the date of the Department’'s written response, address the reasons for
rejection and resubmit the baseline schedule or provide the information requested.
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4. Update Schedule.
After the Department’s written acceptance of the baseline schedule, prepare and submit
an update schedule every month with a data date of the first business day of the
succeeding month. Report the progress of work performed up to, but not including, the
data date. Submit the update schedule within 3 business days after the data date.

Schedule and conduct weekly progress meetings with the Engineer to discuss schedule
progress. Update the schedule to reflect this actual progress. For activities that have
started or finished since the data date of the last accepted schedule, include the actual
start or finish dates. For activities started and still ongoing, show the remaining durations
and planned finish dates.

Do not make changes between the last accepted schedule and the update schedule,
such as adding or deleting activities, increasing or decreasing activity durations,
changing the sequence of work, or renaming activities or changing activity descriptions.

Within 5 business days after receipt of the update schedule, the Department will respond
in writing by accepting the update schedule, by rejecting the update schedule and
identifying the reason for rejection, or by requesting more information. Within 5 business
days after the date of the Department’'s written response, address the reasons for
rejection and resubmit the update schedule or provide the information requested.

5. Revised Schedule.
Prepare and submit a revised schedule if a revision to the schedule is necessary.

The Department may request the submission of a revised schedule if any of the
following circumstances occur:

a. There is a delay (actual or projected) to the scheduled milestone or project
completion dates;

b. There is a difference between the actual sequence or durations of the work and the
sequence or durations depicted in the last accepted schedule; or

c. The Department executes a contract revision that adds or deletes work, modifies the
planned sequence of work, or modifies the means and methods of its performance.

The requirement to prepare a revised schedule is not a directive by the Department to
accelerate the work.

Prepare and submit the revised schedule as soon as the need for a revised schedule is
necessary, but no more than 5 business days after the Department’s request.

Within 5 business days of receipt of the revised schedule, the Department will respond in
writing accepting the revised schedule, rejecting the revised schedule and identifying the
reasons for rejection, or requesting more information. Within 5 business days after the
date of the Department’s written response, address the reasons for rejection and
resubmit the revised schedule or provide the information requested.
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C. Critical Path Method (CPM).

1. General.
Use CPM scheduling software that is compatible with Microsoft Project.

2. Submission Requirements.
Submit an electronic copy of the CPM schedule in its native format containing the entire
schedule. Submit schedules in a format compatible with Microsoft Project.
Calculate the CPM schedule using retained logic. Calculate total float based on finish
dates. Calculate schedule durations as contiguous. Calculate start-to-start lags from
early dates.

Provide the following items with the initial, baseline, update, and revised schedule
submissions:

a. Narrative Report.
Narrative reports shall include:

(1) An explanation of the overall plan to complete the project;
(2) The number of crews and the following for each crew:

(&) The number and types of workers;

(b) The number and types of equipment;

(c) The working days per week, the number of shifts per day, the number of
hours per shift, and the holidays to be observed; and

(d) The schedule activities being performed,;

(3) A description of how the schedule accounts for adverse weather days;

(4) The quantity and estimated production rates for each critical activity;

(5) Activities requiring coordination with the Department, other parties, or both;

(6) A description of the critical path;

(7) A Claim Digger or equivalent report showing all changes in the schedule and a
description of all changes in the narrative report that differ from the last accepted

schedule submission; and

(8) For a revised schedule, a description of and the reason for all revisions to the
schedule.

b. Logic Diagram.

Logic diagrams shall be in color and on standard D size sheets (24 inches by
36 inches).
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c. Tabular Sorts.
Tables shall include sorts of activities listed by the following:

(1) Early start;

(2) Predecessor and successor;
(3) Phase or stage by early start;
(4) Longest path; and

(5) Total float.

d. Graphical Depiction of CPM Schedule.
The graphical depiction shall be a bar chart view of all activities grouped by phase
and stage, and sorted by early start date.

e. Look-Ahead Schedule.
The look-ahead schedule shall be a bar chart view of the 60-calendar-day period
starting with the data date, and sorted by early start.

f. Transmittal Letter.
Submit a transmittal letter to the Department that identifies the schedule being
submitted for review and states that the schedule being submitted has been
developed in accordance with the contract.

3. Initial Schedule.
At least 5 business days before the preconstruction conference, submit an initial
schedule as specified by Section 108.03 B.2, “Initial Schedule”, except that if submitting
a baseline schedule as the initial schedule submit the baseline schedule as specified in
Section 108.03 C.4, “Baseline Schedule”.

4. Baseline Schedule.
Within 30 calendar days after the preconstruction conference, prepare and submit a
baseline schedule to the Department for review.

Note any differences made between the initial schedule and the baseline schedule in the
narrative report submitted with the baseline schedule.

Provide a baseline schedule that meets the following requirements:
a. Do not use or allow the following:

(1) Negative lags.

(2) Start-to-finish relationships.

(3) Open ends; only the first activity will have no predecessor and only the last
activity will have no successor.
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(4) Constraints; only constraints associated with phasing, staging, milestones, or
project completion dates specified in the contract are allowed, unless the
Contractor requests in writing and the Department authorizes in writing.

(5) Manually modified dates; only manually modify dates with written authorization
from the Department.

Includes the following work activities, as applicable:

(1) Work to be performed by the Contractor, subcontractors, and suppliers.

(2) Work to be performed by the Department and third parties.

(3) The project start date, scheduled completion dates, and other milestones
required by the contract, start or finish dates for phases, or site access or

availability dates.

(4) Submittal review and approval activities when applicable, including time for the
Department’s approval as specified in the contract.

(5) Fabrication, delivery, installation, testing, and similar activities for materials,
plants, and equipment.

(6) Sampling and testing periods.
(7) Settlement or surcharge periods.
(8) Cure periods.

(9) Utility notification and relocation.

(10) Installation, erection and removal, and similar activities related to temporary
systems or structures.

(11) Punch list, final cleanup, and similar activities.

(12) Required acceptance testing, inspections, or similar activities.

(13) Activities representing acquisition of permits or acquisition of right of way.
Provide the following attributes for each activity in the baseline schedule:
(1) A unigue alphanumeric Activity ID.
(2) A unigue activity description that includes a verb, object, and location.

(3) A duration stated in workdays of no more than 15 workdays, unless the
Contractor requests a longer duration and the Department approves in writing.

(4) Codes for responsibility, and phasing or staging.
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Within 10 business days of receipt of the baseline schedule, the Department will respond
in writing accepting the baseline schedule, rejecting the baseline schedule and
identifying the reason for rejection, or requesting more information. Within 5 business
days after the date of the Department’'s written response, address the reasons for
rejection and resubmit the baseline schedule or provide the information requested.

Update Schedule.

After the Department’s written acceptance of the baseline schedule, prepare and submit
an update schedule every 30 calendar days with a data date of the first business day of
the succeeding 30 calendar days. Report the progress of work performed up to, but not
including, the data date. Submit the update schedule within 3 business days after the
data date.

Schedule and conduct weekly progress meetings with the Engineer to discuss schedule
progress. Update the schedule to reflect this progress. For activities that have started or
finished since the data date of the last accepted schedule, include the actual start or
finish dates. For activities started and still ongoing, show the remaining duration and
planned finish dates.

Do not make changes between the last accepted schedule and the update schedule,
such as adding or deleting activities, increasing or decreasing original durations, adding
or deleting relationships, renaming activities, or changing activity descriptions.

Within 5 business days after receipt of the update schedule, the Department will respond
in writing by accepting the update schedule, by rejecting the update schedule and
identifying the reason for rejection, or by requesting more information. Within 5 business
days after the date of the Department’'s written response, address the reasons for
rejection and resubmit the schedule update or provide the information requested.

Revised Schedule.

Prepare and submit a revised schedule if a revision to the schedule is necessary. The
Department may request the submission of a revised schedule if any of the following
circumstances occur:

a. There is a delay (actual or projected) to the scheduled milestone or contract
completion dates;

b. There is a difference between the actual sequence or durations of the work and the
sequence or durations depicted in the last accepted schedule; or

c. The Department executes a contract revision that adds or deletes work, modifies the
planned sequence of work, or the means and methods of its performance.

The requirement to prepare a revised schedule is not a directive by the Department to
accelerate the work.

Prepare and submit the revised schedule as soon as the need for a revised schedule is
necessary, but no more than 5 business days after the Department’s request.

Within 5 business days of receipt of the revised schedule, the Department will respond in
writing accepting the revised schedule, rejecting the revised schedule and identifying the
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reasons for rejection, or requesting more information. Within 5 business days after the
date of the Department’s written response, address the reasons for rejection and
resubmit the revised schedule or provide the information requested.

D. Measurement and Payment.
The Department will not pay the Contractor directly for bar chart schedules; the cost of bar
chart schedules is included in the contract unit prices of the contract items.

The Department will measure the CPM schedule as a complete unit, and the Department
will pay as follows:

Pay Item
Critical Path Method Schedule

Pay Unit
Lump Sum

The Department will pay the Contractor for the CPM schedule as follows:

1.

2.

The Department will include 20 percent of the lump sum price in the progressive
estimate following the Department’s acceptance of the baseline schedule.

The Department will pay the remaining 80 percent of the lump sum contract unit price in
prorated amounts based on the following formula:

Amount paid per update schedule submitted
Lump Sum contract unit price
= 80% X

number of update schedules anticipated
during the life of the contract

If the Contractor fails to submit an update schedule on time, the Engineer will reduce the
prorated amount for that update schedule as shown in Table 108-01. Even if the
Engineer reduces the prorated amount by 100 percent, the Contractor must submit the
update schedule.

Table 108-01
CPM Schedule Price Reductions
Percentage Price

Days Late Submitting
Update Schedule

Reduction to the
Prorated Amount?

1 20
2 40
3 60
4 80
5 100

1 The “prorated amount” is equivalent to the amount
calculated for each update schedule submission in
Section 108.03 D, Item 2.

Payment will be full compensation for the initial, baseline, update, and revised schedules; all
required schedule submittals; and all associated progress meetings as necessary to
complete the work.
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108.04 NOTICE TO PROCEED
The Department’s mailing or delivery of a copy of the executed contract to the Contractor or
authorized agent constitutes the notice to proceed.

108.05 LIMITATION OF OPERATIONS
SP 462(14) “Limitation of Operations” has replaced this section.

108.06 DETERMINATION OF AND EXTENSIONS TO THE CONTRACT TIME
A. Determination of the Contract Time.

1. General.
The contract specifies the contract time. Perform the work within the contract time. The
contract time may include phased or interim start or finish dates, or minimum or
maximum durations for portions of the work.

2. Working Day Contracts.
Working day contracts specify the contract time as the number of working days.

The Department will charge working days from the starting date specified in the contract,
or from the date the Contractor starts work at the project site, whichever is earlier. If the
notice to proceed is delayed for reasons beyond the Contractor’'s control and not the
Contractor’s fault or responsibility, the Engineer will extend the starting date for working-
day time charges to no earlier than the seventh calendar day after the notice to proceed
or the date the Contractor starts work at the project site, whichever is earlier.

The Engineer will charge a full working day (at least 7 hours) or half working day (more
than 3 hours but less than 7 hours) for each calendar day the Contractor can effectively
perform work on the critical path as follows:

a. Any day the Contractor could have performed work on critical activities, except
Saturday and holidays;

b. Any day the Contractor performs work on critical activities, including Saturdays and
holidays; or

c. Any holiday the Contractor receives approval from the Engineer to work, even if the
Contractor does not perform work.

The Engineer will not charge a working day under the following conditions:

a. During the period from November 15 to April 15, even if the Contractor performs
work on the critical activities during this period,;

b. Any day the Contractor is only able to perform work on critical activities for 3 hours or
less; or

c. Any day the Contractor performs work on non-critical activities but is unable to
perform work on critical activities due to conditions beyond the Contractor’s control.
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The Engineer will provide a weekly statement showing the number of working days
charged for the preceding week and the number of working days remaining in the
contract time. Review the weekly statement and, within 5 business days after the last
day of the week covered by the statement, notify the Engineer that the weekly statement
is correct or protest the weekly statement. To protest, submit to the Engineer a written
request to revise the working day charges. Failure to submit a request within 5 business
days constitutes the Contractor’'s agreement with the working day charges in the weekly
statement. Once agreed to by the Contractor, whether explicitly or because of the
Contractor’s failure to submit a timely protest, the working day charges documented by
the weekly statement are final and the Contractor waives entitlement to a time extension
or compensation for delays not explicitly identified by the weekly statement.

3. Calendar Day Contracts.
Calendar day contracts specify the contract time as the number of calendar days.

The completion date is determined by adding the number of calendar days specified in
the contract to the starting date specified in the contract or from the date the Contractor
starts work at the project site, whichever is earlier. If the notice to proceed is delayed for
reasons beyond the Contractor’'s control and not the Contractor’s fault or responsibility,
the Engineer will extend the starting date for calendar day contracts to no earlier than
the seventh calendar day after the notice to proceed or the date the Contractor starts
work at the project site, whichever is earlier.

4. Completion Date Contracts.
Completion date contracts specify the contract time as a calendar date, or a calendar
date with a guaranteed minimum number of working days.

If the completion date contract guarantees a minimum number of working days, the
Engineer will charge working days in accordance with Section 108.06 A.2, “Working Day
Contracts.” If the number of working days charged through the specified completion date
is less than the guaranteed number, the Engineer will extend the specified completion
date to allow for the guaranteed number of working days.

B. Extensions to the Contract Time.

1. General.
The Contractor shall immediately notify the Engineer of a delay in accordance with
Section 104.03, “Contractor Requested Contract Revisions,” once the Contractor
becomes aware of the delay, not at the conclusion of the delay. The Contractor waives
entitlement to a time extension or compensation for delay or costs incurred before the
Contractor notified the Engineer of the delay.

After notifying the Engineer of the delay, keep daily records of the labor, material, and
equipment affected by the delay as specified in Section 109.03 E, "Force Account.”
Maintain a daily record of each operation affected by the delay and the station locations
of the operations affected. The Department will also maintain daily records of the
operations and station locations. Each Monday, compare the previous week’s daily
records with the records kept by the Department.
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Provide written notice to the Engineer within 10 business days of the results of the
comparison of the detailed records performed each Monday, and list and describe any
disagreements between the records.

The Contractor’s failure to meet with the Engineer and review the Department’s records
or to list and describe disagreements between the Contractor's and Department’s
records shall establish that the Department’s records are accurate, that the Contractor
accepts the records as prepared, and that the Contractor agrees that the Department’s
records will be the basis for determining the delay and any compensation that may be
due because of the delay.

In addition to the daily records, prepare and submit written reports to the Engineer
containing the following information each Monday:

a. Number of days behind schedule.
b. A summary of all operations that have been delayed, or will be delayed.

c. In the case of a compensable delay, explain how the Department’s act or omission
delayed each operation.

d. Itemize and document all added costs being incurred due to the delay. Show all
calculations related to the determination of costs.

The Contractor’'s plea that the contract time was insufficient is not a valid reason for an
extension of time. For calendar day and completion date contracts, the Department will
not extend the contract time for delays encountered on holidays and during the period
from November 15 to April 15. When the time as extended by the Department falls on a
date that is a holiday, the Engineer will extend the contract time to the next business
day.

The Department will evaluate the Contractor's documentation and analysis and
determine the time extension due, if any. The Department will not evaluate a request for
an extension of the contract time or revise the contract time unless the Contractor
notifies the Department as specified in Section 104.03, “Contractor Requested Contract
Revisions.”

The Engineer will evaluate delays and requests for extensions or revisions to phased or
interim start or finish dates, or durations for portions of the project in the same manner
as requests for an extension of the contract time for the project as a whole. Comply with
the requirements of Section 108.06 B, “Extensions to Contract Time,” when seeking a
time extension for phased or interim start or finish dates or durations.

In the event that the Department extends the contract time into a period of the year
during which the working conditions are less favorable, the Department will consider a
further extension of time based on the nature of the work the Contractor scheduled to
perform during the less favorable period. Conversely, if the Department extends the
contract time into a period of the year during which the working conditions are more
favorable, the Department will consider reducing the contract time extension. If the
Department reduces the work required to complete the project or relaxes phase or stage
requirements, the Department may reduce the contract time.
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2. Evaluation of Delays and Calculation of Time Extensions.
The Engineer will evaluate the Contractor’s request for a time extension based on the
Contractor’s compliance with the following requirements:

a.

Base all evaluations of delay and all calculations of the appropriate time extensions
due on the schedules submitted to and accepted by the Department and current at
the time the delay occurred, not schedules created after the delay occurred.

The delay is on the critical path when the delay occurred.

The delay results in a scheduled milestone, phase or stage, or project completion
date that is later than the date required by the contract.

If the contract requires a CPM schedule, determine the duration of delays as follows:
(1) Use time impact analysis (TIA) to identify and measure critical delays that have
not yet occurred. Do not use this method to evaluate delays that have already

occurred. In general terms, perform a TIA as follows:

(a) Develop a “mini” schedule for the changed work. This schedule is known as a
fragnet.

(b) Identify the current accepted schedule. and record the scheduled completion
date on that schedule.

(c) Insert the fragnet into the current schedule by properly linking the fragnet with
the existing activities in the current accepted schedule.

(d) Recalculate the current schedule with the fragnet inserted and record this
scheduled completion date.

(e) The difference in the calculated scheduled completion dates between the
current schedule and the schedule calculated with a properly inserted and
properly composed fragnet is the delay attributable to the changed work. The
time extension due, if any, will be based on this delay.

(2) Use a contemporaneous analysis when evaluating delays that have already
occurred. In general terms, perform a contemporaneous analysis as follows:

(a) Identify the most recent accepted schedule with a data date before the start
of the delay being evaluated.

(b) Identify each accepted schedule in effect during the delay and the schedule
with a data date that immediately follows the conclusion of the delay.

(c) Identify the critical path each day from immediately before the start of the
delay to the schedule immediately following the delay.

(d) Determine whether the delay falls on the critical path.
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(e) If the delay does not fall on the critical path, then no project delay occurred
and no time extension is due.

(f) If the delay falls on the critical path, then determine the number of days the
critical path is delayed. The time extension due, if any, will be based on this
delay.

3. Administration of Time Extensions.
The Department will administer excusable delays on working day, calendar day, and
completion date contracts as follows:

a.

For working day contracts, the Department will not charge working days for
excusable delays, except for delays caused by added work or extra work. For delays
caused by added or extra work, the Department will provide a time extension by
adding working days to the contract time.

For calendar day and completion date contracts, the Department will provide a time
extension by adding calendar days to the contract time.

4. Excusable, Non-Compensable Delays.
Excusable, non-compensable delays are unforeseeable and unavoidable delays that are
not the Contractor’s or the Department’s fault or responsibility. The Contractor is entitled
to a contract time extension but not entitled to compensation for delay costs associated
with an excusable, non-compensable delay. The following are excusable, non-
compensable delays:

a.

b.

Delays due to floods, tornadoes, earthquakes, or other natural disasters.

Extraordinary delays in material deliveries. When the Contractor requests an
extension of the contract time for delays due to the late delivery of materials, at the
time the delay occurs the Contractor shall provide sufficient documentation to the
Department to establish that the delay results from the materials being unavailable
because of an unusual market condition. An unusual market condition may be an
embargo, government act, nation-wide shortage, industry-wide strike, or natural
disaster that arises after the opening of proposals. The Contractor is not entitled to a
time extension for delays due to slow delivery when the required material is available
from another source.

Delays due to civil disturbances or acts of war or terror.
Delays due to epidemics or quarantines.

Delays due to labor strikes that are beyond the control of the Contractor,
subcontractors, or suppliers and are not caused by the improper acts or failures of
the Contractor, subcontractor, or supplier.

Delays due to utility or railroad work when the Contractor has complied with the
requirements of Section 105.03 D, “Scheduling,” but the utility or railroad company
failed to perform their work within the time agreed to in the utility coordination
meeting.
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g. Delays due to additional quantities that represent a significant change as defined in
Section 104.02 C, “Significant Changes in the Character of Work.”

h. All other delays not the Contractor's or Department’s fault or responsibility and not
reasonably foreseeable or avoidable by the Contractor.

5. Excusable, Compensable Delays.
Excusable, compensable delays are delays that are not the Contractor's fault or
responsibility but are the Department’s fault or responsibility. The Contractor is entitled
to a contract time extension and to compensation for delay costs associated with an
excusable, compensable delay. The Department will determine compensation for an
excusable, compensable delay in accordance with Section 109.03 F, “Delay Costs.” The
following are excusable, compensable delays:

a. Delays due to an Engineer-ordered suspension as specified in Section 104.02 D,
“Suspensions of Work Ordered by the Engineer.”

b. Delays due to differing site conditions as specified in Section 104.02 B, “Differing
Site_Conditions,” extra work as specified in Section 104.02 E, “Extra Work,” and
significant changes in the character of the work as specified in Section 104.02 C,
“Significant Changes in the Character of Work,” except significant changes due to
increases in quantities.

c. Delays due to the Department’s neglect.
d. Delays due to the unavailability of right-of-way.

e. Delays due to utility or railroad work when the Contractor is required to alter
operations due to conflicts with utility facilities not shown in the plans or railroads not
shown in the plans.

6. Non-Excusable Delays.
Non-excusable delays are delays that are the Contractor's fault or responsibility or
delays that the Contractor could have foreseen or avoided, and weather delays not
covered by the events listed in Section 108.06 B.4, “Excusable, Non-Compensable
Delays.” Delays due to the Contractor’'s, subcontractors’, or suppliers’ insolvency or
performance are neither excusable, nor compensable. The Contractor is not entitled to a
time extension or compensation for a non-excusable delay.

7. Concurrent Delays.
Concurrent delays are separate delays to critical activities occurring at the same time.
When a non-excusable delay is concurrent with an excusable delay, the Contractor is
not entitled to a time extension for the period the non-excusable delay is concurrent with
the excusable delay. When a non-compensable delay is concurrent with a compensable
delay, the Contractor is entitled to a contract time extension but not entitled to
compensation for the period the non-compensable delay is concurrent with the
compensable delay.
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108.07 UNSATISFACTORY PROGRESS AND FAILURE TO COMPLETE
WITHIN THE CONTRACT TIME

A. Unsatisfactory Progress.
If the Contractor fails to satisfactorily progress the work as reflected in the current accepted
progress schedule, the Engineer may arrange a meeting between the Contractor, the surety,
and other Department representatives to discuss the unsatisfactory progress. The parties
will mutually develop a plan for the Contractor to regain satisfactory progress.

B. Failure to Complete within the Contract Time.
For each calendar day that the work remains incomplete after the expiration of the contract
time, the Department will deduct the sum specified in Table 108-02, “Daily Charges for
Liguidated Damages” from any money due the Contractor. If the amount of the deduction
exceeds the money due, then the Contractor shall immediately pay the Department the
difference.

The sum specified in Table 108-02 is not a penalty but a liquidated damage due the
Department because of inconvenience to the public, added cost of engineering and
supervision, and other additional expenditures of the public’s funds due to the Contractor’s
failure to complete the work within the contract time.

Permission for the Contractor or surety to continue and finish work after the contract time
and approved time extensions have elapsed shall not waive the Department’s rights under
the contract.

The Department will not assess liquidated damages during a period when the project is in
an authorized state of suspension.

If the Department determines the work is substantially complete and is in a condition for safe
and convenient use by the traveling public, the Department may terminate the assessment
of all or a portion of the liquidated damages that accrue.

The Department will consider the work substantially complete when the Contractor has
installed all necessary signing, striping, guardrail, and other safety appurtenances, and, if
the contract requires, when the project is opened to the traveling public. If the contract does
not require the project opened to the traveling public, the Department will consider the work
substantially complete when it is ready for the subsequent project. The Engineer’s
suspension of time charges is not a contractual right and its application will be contingent
upon the Contractor’s diligence in completing the remaining items of work.

The Department will assess liquidated damages in accordance with Table 108-02.
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Table 108-02
Daily Charges for Liquidated Damages

Original Contract Amount
($ Daily Charge ($)

From more To and Calendar Working
than including Day Day
0 100,000 350 400
100,000 250,000 700 1,000
250,000 500,000 900 1,400
500,000 1,000,000 1,100 1,700
1,000,000 3,000,000 1,600 2,300
3,000,000 5,000,000 2,100 2,800
5,000,000 8,000,000 2,500 3,300
8,000,000 12,000,000 3,000 3,800
12,000,000 18,000,000 4,000 4,600
18,000,000 Up 5,000 5,600

For calendar day and completion date contracts, the Department will use the daily charge
for calendar days; for working day contracts, the daily charge for working days.

108.08 TERMINATION OF THE CONTRACT FOR DEFAULT
If the Department finds that the Contractor is responsible for any of the following, the Engineer
may issue a written notice of default to the Contractor and surety:

A.

B.

Failing to begin the work under the contract within the time specified,

Failing to perform the work with sufficient resources to ensure the prompt completion of the
work;

Failing to perform the work satisfactorily;
Neglecting or refusing to remove or replace rejected materials or unacceptable work;
Discontinuing the prosecution of the work;

Failing to resume work, which has been discontinued, within a reasonable time after the
Engineer gives the Contractor written notice to do so;

Becoming insolvent, being declared bankrupt, or committing any act of bankruptcy or
insolvency;

. Allowing any final judgment to be unsatisfied for 10 business days;

Making an assignment for the benefit of creditors without the Engineer’s approval;

Failing to maintain active insurance policies in accordance with Section 107.14, “Public
Liability and Property Damage Insurance”; or

Failing to perform the work in an acceptable manner due to any other cause.
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If the Contractor or surety does not address the notice of default within 10 calendar days of such
notice, the Engineer will provide a written notice of termination for default to the Contractor and
surety, and the Department will have the full power and authority, without violating the contract,
to terminate the contract and take the prosecution of the work away from the Contractor. The
Department may appropriate or use any or all materials and equipment at the project site and
may enter an agreement with another party to complete the contract according to its terms and
provisions. The Department may use other methods required to perform the remainder of the
work or complete the project. If the Department solicits bids for the remainder of the work or
completion of the project, the Contractor is not eligible to submit a proposal.

The Department will deduct all costs incurred by the Department, together with the cost of
completing the work under contract, from any monies due or that may become due the
Contractor. If the Department’'s costs, including the cost of completing the work under the
contract, exceed the amount that would have been payable under the contract, the Contractor
and the surety shall be liable and shall pay the Department the amount of such excess.

If the Department issues a notice of termination for default and later determines the Contractor
was not in default, the termination for default will become a termination for convenience in
accordance with Section 108.09, “Termination of the Contract for Convenience.”

108.09 TERMINATION OF THE CONTRACT FOR CONVENIENCE

After determining that, for reasons beyond either the Department’s or the Contractor’s control,
the Contractor is prevented from proceeding with or completing the work as originally contracted
for, and that contract termination would be in the public interest, the Department may terminate
the contract or any portion of the contract by written order of the Engineer. Reasons for
termination include the following:

A. Executive Orders of the President relating to war or national defense;

B. A national emergency that creates a serious shortage of materials, labor, equipment, or
funds that will continue for an unreasonable length of time;

C. Orders from duly-constituted authorities relating to energy conservation;

D. Restraining orders or injunctions obtained by third-party citizen action, or where the
issuance of such order or injunction is caused by acts or omissions of persons or agencies
other than the Contractor;

E. Changes in funding availability at either the State or federal level,

F. Changes in Department priorities from any cause;

G. An act of God; or

H. Any other reason deemed to be in the best interest of the public.

The rights accorded the Department and the Contractor by this section shall not supersede or
include other specific rights and responsibilities of each contained in the contract.
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After receiving the notice of termination for convenience, submit to the Engineer a request for
compensation in accordance with Section 104.02, “Contract Revisions,” except, submit the
request within 60 calendar days of the effective date of termination for convenience.

The Department will pay the Contractor for costs that the Contractor has incurred before or as a
result of the termination for convenience in accordance with Section 109.03, “Compensation for
Contract Revisions.” In addition, the Department will pay the Contractor for mobilization efforts,
guaranteed payments for private land usage as part of the original contract, and any other costs
resulting from the termination for convenience, subject to the limitations of Section 109.03 G,
“Non-Allowable Charges.”

The Department may purchase materials the Contractor has not incorporated into the project at
the actual delivered cost to a prescribed location; otherwise, the Contractor shall dispose of the
materials in a manner approved by the Engineer. The Department will only purchase material
that the Engineer has inspected, tested, and accepted and that the Contactor has properly
stored and maintained.

The Department’s termination of the contract or a portion thereof shall not relieve the Contractor
of any contractual responsibilities for the work completed, or relieve the surety of its obligation
for and concerning any just claim arising out of the work performed in accordance with
Section 104.06, “Department-Initiated Claims.”
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SECTION 109
MEASUREMENT AND PAYMENT

109.01 MEASUREMENT OF QUANTITIES

A.

General.

The bid item list specifies the unit of measure for each contract item. The Engineer will
measure accepted quantities of work for each contract item in accordance with the “Method
of Measurement” subsection in the relevant specifications and Section 109.01,
“Measurement of Quantities.” In the case of a conflict, the method of measurement in the
relevant specifications supersedes the method of measurement in Section 109.01,
“Measurement of Quantities.” Unless the contract specifies payment by plan quantity, the
Engineer will measure the actual quantity of accepted work for each contract item.

. Area.

For area calculations of contract items, the Engineer will measure the longitudinal length
horizontally and use the transverse dimension shown on the plans. The Engineer will not
make deductions for individual fixtures occupying an area equal to or less than 9 SF.

Structures.
For structures, the Engineer will measure structures using the plan quantity based on the
dimensions shown on the plans.

Linear Units.
For contract items specified for measurement by linear unit, the Engineer will take
measurements parallel to the base or foundation.

Volume.
For volume calculations of contract items, the Engineer will use the average end-area
method, the prismoidal method, truck/vehicle method, or other acceptable methods.

Truck/Vehicle Volume.

For materials specified for measurement by volume, the Engineer will measure in vehicles at
the point of delivery. Use vehicles that allow easy and accurate measurement of the
contents. Load all vehicles to their water level capacity if possible. The Engineer may direct
the Contractor to level the loads at the point of delivery to determine the actual volume of
the load. Do not exceed the legal load limits for gross weight.

. Timber.

The Engineer will measure timber by the thousand board feet measure, based on nominal
widths and thicknesses and the longest dimension of each piece.

. Lump Sum.

When a contract item has a “lump sum” unit, the contract unit price is full compensation to
the Contractor for that contract item.

Standard Manufactured Materials.

The Engineer will accept nominal dimensions for standard manufactured materials unless
the contract requires otherwise. The Engineer will accept industry established manufacturing
tolerances, unless the contract requires otherwise.
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J. Material Weight.

1. General.
Weigh materials on a certified scale. Provide a scale operator to operate the scale, issue
weigh tickets, perform scale verifications, and prepare tare weight reports and daily haul
summaries.

Do not supply tickets, as specified in Section 109.01 J.6.a “General”, to truck drivers if
the weight of the load is in excess of the legal load limits in place on the haul route.

Provide scales that are:

a.

Certified by a scale service company registered with the North Dakota Public Service
Commission. If the certification is more than 9 months old when the scale begins
project use, have the scale recertified. Submit a copy of the certification before
starting weighing operations.

Accurate to within 1.0 percent of the true weight of the applied load throughout the
range of use.

2. Scale Applications.
Use either computerized or non-computerized scales to determine weights for material
when the quantity of the material included in the bid item list is 2,000 tons or less.

a.

Computerized Scales.
Use a computerized scale to determine the weight of material when the quantity
included on the bid item list is greater than 2,000 tons.

Use a scale with a digital readout and a computer that produces weigh tickets and
daily haul summaries.

Computerized Loader Bucket Scales.

Loader bucket scales may be used to weigh materials when the quantity of material
included in the bid item list is less than 10,000 tons and for aggregates specified
under Sections 420 “Bituminous Seal Coat”, 421 “Microsurfacing”, and 422 “Slurry
Seal” regardless of quantity.

Equip loader bucket scales with an onboard computer that produces weigh tickets.

Load trucks on a level loading area and with the loader scale in dynamic mode.
Operate the loader scale in accordance with the manufacturer’s guidelines.

3. Types of Scales.

a.

Platform Scales.
Provide scales with a platform that is large enough to simultaneously weigh all axles
of the longest truck, or truck-trailer combination, used for the project.

Determine the daily tare weight of each truck before it hauls its first load. Ensure
trucks are fully fueled at the time the tare weight is determined.
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Before the first use of the scale for the project and any time the scale is recertified,
perform the:

zero load test;

comparison test;

sensitivity test; and

shift test.

b. Hopper or Batch Scale.
Provide hopper and batch scales that use one or more load cells.

Before the first use of the scale for the project and any time the scale is recertified,
perform the:

— zero load test;

— comparison test; and

— sensitivity test.

c. Computerized Loader Bucket Scale.
Before the first use of loader bucket scales for the project and any time the scale is recertified,
perform the comparison test.

4. Verification Tests.
The Engineer will verify the accuracy of scales by observing the Contractor perform the
verification tests specified in Section 109.01 J.3 “Types of Scales”. The Engineer may
request verification tests to be performed randomly.

If the scale is not operating within the required tolerance, have the scale recertified by a
scale service company registered with the North Dakota Public Service Commission.

a. Zero Load Test.
Adjust the scale so that it balances or reads “zero” when no load is applied to the
scale.

b. Comparison Test.
If the difference between the weight determined by the scale and the comparison test
is more than 1.0 percent, repair and recertify the project scale.

(1) Platform Scales.
Perform a comparison test using one of the following methods. Notify the
Engineer of the method that will be used before starting weighing operations.
Obtain the Engineer’s permission if a change in test methods is desired.

(a) Independent Scale Method.
The Engineer will randomly select a loaded truck that has been weighed on
the project scale. The Contractor shall weigh this truck on a certified scale
owned and operated by an entity other than the Contractor.

(b) Certified Equipment Weight Method.

Weigh a piece of equipment on the project scale. Use a piece of equipment
that:
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— is fully fueled;

— is free of mud and dirt; and

— has a certified weight of a least 60 percent of the maximum load to be
applied to the scale during the life of the contract.

Provide an affidavit affirming the certified weight of the equipment. Provide a
new affidavit when any changes are made to the equipment that will affect
the certified weight.

If using the certified equipment weight method, perform a secondary check
using the independent scale method for the first two days that the scale is in
operation and once per month thereafter.

(2) Hopper or Batch Scales.
After the material has been weighed on the project scale and placed in a truck,
weigh the loaded truck on a certified scale owned and operated by an entity other
than the Contractor. Provide the tare weight of the truck along with the
comparison weigh ticket.

(3) Computerized Loader Bucket Scales.
Perform a comparison test using one of the following methods:

(a) Independent Scale Method.
After placing the load in a truck, weigh the loaded truck on a certified scale
owned and operated by an entity other than the Contractor. Provide the tare
weight of the truck along with the comparison weigh ticket.

(b) Certified Weighted Object Method.
Weigh an object on the project scale and compatre its certified weight to the
loader bucket scale readout. Use an object that:
— is free of mud and dirt; and
— has a certified weight of at least 60 percent of the capacity of the loader
bucket.

Weld a plate onto the object showing its certified weight.

Provide an affidavit affirming the weight of the object, as measured on a
certified scale.

Provide a new affidavit when requested by the Engineer or if changes are
made to the object that will affect the certified weight.

c. Sensitivity Test.
Weigh a representative load and then add 100 pounds of test weights. If the scale is
not sensitive to the added weight, repair and recertify the scale.

d. Shift Test.

Check the performance of the scale with off-center loading by comparing the results
of weighing a truck in the following positions:
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— Place the rear wheels at the extreme end of the scale platform;

— Position the truck with the rear wheels at the extreme opposite end of the
platform; and

— Position the truck in the center of the platform.

Repair and recertify the scale if the results of any two positions differ by more than
0.2 percent.

5. Random Comparison Tests.
If a comparison test reveals that the scale is out of tolerance, repair and recertify the
scale.

At any time, the Engineer may require the scale to be checked for accuracy utilizing any
test method.

a. Platform Scales.
Perform a comparison test as specified in Section 109.01 J.4.b.(1) “Platform Scales”.

Conduct one test for each 5,000 tons of material weighed, except when more than
5,000 tons are weighed in one day. When more than 5,000 tons of material is
weighed in one day, conduct one test for that day’s production.

b. Batch and Hopper Scales.
Perform a comparison test as specified in Section 109.01 J.4.b.(2) “Hopper and
Batch Scales”.

Conduct one test for each 5,000 tons of material weighed, except when more than
5,000 tons are weighed in one day. When more than 5,000 tons of material is
weighed in one day, conduct one test for that day’s production.

c. Computerized Loader Bucket Scales.
Perform a comparison test as specified in Section 109.01 J.4.b.(3) “Computerized
Loader Bucket Scales”.

Perform a comparison test each day that the loader bucket scale is used. Record the
results of the test and submit a signed copy to the Engineer. The Engineer may
prohibit the use of loader bucket scales if two consecutive tests fail.

6. Documentation.

a. General.
Place a unique identification number on each truck that is legible and in plain view of
the scale operator.

Document the weight of each load on a separate, sequentially numbered weigh ticket
that has a maximum size of 5.5 x 8.5 inches. Provide one copy to the driver of the
truck. The truck driver shall deliver the weigh ticket to the Engineer at the location
where the material is incorporated into the work. The Engineer will reject loads that
are not accompanied by a legible weigh ticket.
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(1) Computerized Scales.
Produce computer generated weigh tickets. Produce computer generated daily
haul summaries using the same computer, software, and data that produced the
individual weigh tickets. Submit paper haul summaries and daily tare weight
reports at the beginning of the subsequent work day.

Notify the Engineer if the computer or printer malfunctions. If this occurs, non-
computerized weighing and recording will be allowed for a maximum of 2
consecutive work days.

(2) Computerized Loader Bucket Scales.
Generate weigh tickets using the onboard computer and loader bucket scale
printer. Produce daily haul summaries by hand or a computer generated
spreadsheet.

(3) Non-Computerized Scales.
The scale operator shall generate weigh tickets when non-computerized scales
are used. Produce daily haul summaries by hand or a computer generated
spreadsheet.

Trucks and Weigh Tickets.
Place the following information on each weigh ticket:

(1) Ticket Number
(2) NDDOT project number or NDDOT Project Control Number (PCN)
(3) Delivery date
(4) Contractor and Subcontractor if applicable
(5) Time of weighing
(6) Identification number of truck
(7) Material type identified by pay item name
(8) Unit of measure
(9) Weight delivered:
— Gross weight, tare weight and net weight for platform scales
— Net Weight for batch, hopper, and loader bucket scales
(10) Scale person’s signature for manually produced tickets

Daily Haul Summaries.
For each material weighed, provide a haul summary containing the following
information:

(1) NDDOT project number or NDDOT PCN (whichever is used on the weigh tickets)

(2) Delivery date

(3) Contractor and Subcontractor if applicable

(4) Pit location and owner

(5) Identification number of truck

(6) Each load’s net weight and ticket number, with justification for out of sequence
numbers

(7) Material type identified by pay item name

(8) Total weight of material delivered to the project

(9) Weight of material voided for the day

(10) Weight of the day’s production
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(11) A signed statement from the Contractor attesting to the accuracy and
completeness of the facts represented. A signed statement from a subcontractor
or supplier attesting to the accuracy and completeness of the facts represented is
required if they operate the scales. The statement shall consist of the following
language: “I certify the Daily Haul Summary is true, accurate, and complete.”

(12) Blank for the Engineer’s signature. Include the following language: “I certify the
Daily Haul Summary has been reviewed, corrected as necessary, and approved.”

(13) Place for comments

7. Basis of Payment.
If a comparison test reveals a scale is overweighing, the Engineer will adjust the
payment for all material weighed since the last accepted test under Section 109.01 J.5
“‘Random Comparison Tests”. The Engineer will calculate the weight of all materials
weighed after the last accepted test and reduce the payment for this material by the
percentage of scale error exceeding 1.0 percent. The Department will not compensate
the Contractor for losses due to a scale under-weighing material.

The Department will pay for materials on the basis of daily haul summaries produced by
the Contractor and approved by the Engineer. If daily haul summaries are not generated
using the same computer, software and data that produced the individual weigh tickets,
the Department will pay based on individual weigh tickets.

Include the cost of operating scales in the contract unit price of the items being weighed.

K. Weight-Volume Conversion.
The Contractor may request to weigh material specified to be measured by volume. If the
Engineer approves the request, the Engineer will convert the material weight to a volume
guantity for payment. Material will be weighed as specified in Section 109.01 J “Material
Weight”.

The Contractor may request to have material specified to be measured by weight, measured
by volume. If the Engineer approves the request, the Engineer will convert the material
volume to weight for payment.

The Engineer will determine a material’'s conversion factors for weight to volume and for
volume to weight based on the materials’ specific gravity or density. Before the Engineer
uses the conversion factors, the Engineer and Contractor shall agree in writing to the
factors.

L. Bituminous Material.

1. General.

The Engineer will measure bitumen by the ton or gallon. The Engineer may convert the
weight of bitumen to volume or the volume of bitumen to weight based on conversion
factors determined from the specific gravity of the bitumen. If measuring bitumen by
volume, the Engineer will adjust the measured volume to the equivalent volume at 60°F,
using the tables in ASTM D 4311. The Engineer will measure or verify the quantity of
bitumen at the point of delivery. The Engineer will deduct the quantity of bitumen not
placed on the road surface from the delivered quantity.

The Engineer may weigh any load of bitumen at the point of delivery to the project site.
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2. Weighing of Bituminous Material.
For bitumen weighed at the source, provide the shipment manifest with each sealed
tank, signed by a supplier representative.

For bitumen transported directly from the source to the project site in a distributor or
transport truck and trailer, weigh each vehicle using one of the following methods:

— Before and after loading, on scales provided by the supplier or on public scales
near the source; or

— Before and after unloading, on the Contractor’s scales or on public scales near
the project site.

Use a scale with current certification from the state agency with the appropriate
jurisdiction in the state the scale is located.

3. Acceptance of Material.
If the Engineer determines that the bitumen materially affects the quality of the work, to
the extent that the contract requires corrective action or removal, the Department will not
pay for the bitumen or any affected related items.

If both the original and check samples of bitumen fail to meet the same testing
requirement of the relevant specifications and the material remains in the transport
vehicles, the Engineer will reject the entire load of bitumen.

If both the original and check samples fail to meet the same testing requirement of the
relevant specifications and the material is no longer in the transport vehicle, the
Engineer will determine a contract price adjustment as specified in Section 109.01 L.4,
“Contract Price Adjustments”.

The Department will pay the contract unit price for accepted quantities of bitumen
measured, when the Engineer conditionally accepts the material for use and one of the
following conditions exists:

— The original sample of the bitumen meets all testing requirements of the relevant
specifications; or

— The original sample of the bitumen does not meet all testing requirements of the
relevant specifications, but the check sample meets the testing requirements not
met by the original.

4. Contract Price Adjustments.

a. Performance Graded (PG) Asphalts.
The Department defines price adjustments for PG asphalts failing to meet Section
818.02 A, “Performance Graded (PG) Asphalt Cement”, in the NDDOT Contract
Price Adjustments for Performance Graded Asphalt Cement. The Price Adjustments
document is available online at www.dot.nd.gov.
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b. Non Performance Graded (PG) Asphalts.

For bitumen of types other than PG asphalts, if both the original and check samples
of bitumen fail to meet the same testing requirement of the relevant specifications,
except penetration and demulsibility, and the Engineer determines that the deviation
will not materially affect the quality of the work, the Department will reduce payment
for the bitumen by 20 percent of the invoice price (FOB refinery) per unit, for the
guantity of bitumen represented by the failing samples. If both the original and check
samples fail to meet two or more of the same testing requirements of the relevant
specifications, including penetration and demulsibility, and the Engineer determines
the deviation will not materially affect the quality of the work, the Engineer will base
the price adjustment on the highest unit price reduction.

(1) Penetration
If the test results of both the original and check samples of the bitumen fail to
meet the penetration testing requirements of the relevant specifications, the
Engineer will reduce payment for the bitumen by applying a unit price reduction
factor to the invoice price (FOB refinery) of the bitumen. The Engineer will
average the variation of penetration percentages of both failing samples and
determine the unit price reduction factor in accordance with Table 109-01:

Table 109-01
Unit Price Reduction Factor per
Variation of Penetration

Variation of Adjustment
Penetration Factor
0.1-5 % 5%
>5-10 % 10 %
>10-15 % 25 %
>15 % 50 %

The contract price adjustment will be determined by multiplying the Adjustment
Factor by the total tons of bitumen represented by the test and the invoice price
for the bitumen. The contract price adjustment will be applied under the
appropriate bitumen item.

(2) Demulsibility

If the test results of both the original and check samples of the emulsified
bitumen fail to meet the demulsibility testing requirements of the relevant
specifications, the Engineer will reduce payment for the bitumen by applying a
unit price reduction factor to the invoice price (FOB refinery) of the bitumen. The
Engineer will average the variation of demulsibility percentages of both failing
samples and determine the unit price reduction factor in accordance with the
following:

Adjustment Factor (%) = Average Variation from Specified Value x 0.67
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109.02 SCOPE OF PAYMENT

A. General.
The Department will pay the Contractor for accepted quantities of the contract items at the
contract unit prices, as required by the contract, except as otherwise specified in Section
104.02, “Contract Revisions.”

The Department’s payment to the Contractor for the contract items is full compensation for
performing all work as required by the contract, including all risk, loss, damage, or expense
arising from the nature or performance of the work, subject to Section 105.16, “No Waiver of

Legal Rights.”

The Department provides either direct or indirect payment for the work, under the contract
items shown in the bid item list.

B. Direct Payment.
Direct payment is made under a contract item shown in the bid item list when one of the
following applies:

1. The work is measured in the “Method of Measurement” subsection of the relevant
specification, and the bid item list contains a contract item for the work with the same
three-digit number as the section of the specifications ordering the work.

2. The “Method of Measurement” subsection of the specification ordering the work
references another section for measuring the work, and the bid item list contains a
contract item for the work from the referenced section.

C. Indirect Payment.

Work required to safely and satisfactorily provide or complete a contract item in accordance
with the “Construction Requirements” subsection and Section 100, “General Provisions,” but
which is not directly measured and paid for, or which is not included in the bid item list, is an
incidental obligation of the Contractor. The Department does not directly pay for such work
and payment is included under the associated contract items in the bid item list. This
includes instances when the “Construction Requirements” subsection references another
specification for performing the work and does not reference another specification for direct
payment of the work.

109.03 COMPENSATION FOR CONTRACT REVISIONS

A. General.

The Engineer and Contractor shall determine compensation for contract revisions, as
provided in Section 104.02, “Contract Revisions,” using the sequence specified in
Section 109.03 B, “Contract Unit Price,” Section 109.03 C, “PS-1 Price,” Section 109.03 D,
“Negotiated Price,” and Section 109.03 E, “Force Account.” If a contract revision includes a
time extension for compensable delays as determined by the Engineer in accordance with
Section 108.06, “Determination of and Extensions to the Contract Time,” the Engineer and
Contractor will determine compensation for the costs associated with the time extension in
accordance with Section 109.03 F, "Delay Costs.”
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The Department’'s payment for a contract revision is full compensation for performing the
revised work, including any costs allowed by Section 109.03, “Compensation for Contract
Revisions,” and not expressly precluded by Section 109.03 G, “Non-Allowable Charges.”

. Contract Unit Price.

For contract revisions covered by contract items, the Engineer will determine compensation
using the existing contract unit prices.

If the contract does not contain the appropriate contract items, the Department will pay the
Contractor in accordance with Section 109.03 C, “PS-1 Price”.

. PS-1 Price.

For contract revisions covered by items listed on the Price Schedule for Miscellaneous Items
(PS-1), the Engineer will determine compensation using the PS-1 unit prices. If the
Contractor uses a subcontractor to exclusively perform the revised work, the Department will
pay the Contractor an additional amount for the revised work as a mark-up on the PS-1 unit
price in accordance with Section 109.03 E.5, “Subcontracting.”

If the contract revision does not include work covered by items listed on the PS-1, the
Engineer will proceed with determining compensation in accordance with Section 109.03 D,
“Negotiated Price.”

. Negotiated Price.

The Engineer and Contractor will determine compensation based on mutually agreed prices.
If the Contractor uses a subcontractor to exclusively perform the revised work, the
Department will pay the Contractor an additional amount for the revised work as a mark-up
on the negotiated unit price in accordance with Section 109.03 E.5, "Subcontracting.”

The Engineer may request that the Contractor provide an estimate of the proposed unit
prices or a lump sum price for the contract revision. The Engineer may request that the
Contractor justify the estimate by providing one or more of the following:

1. Labor requirements by trade in hours for each task.

2. Equipment costs and time requirements.

3. Material costs.

Provide the justification within 5 business days after the Engineer’s request. The Engineer
will respond to the estimate within 5 business days after receipt of the Contractor's
justification. The Engineer and the Contractor may mutually agree to extend these time
requirements.

If the Engineer and Contractor cannot agree on compensation in accordance with Section

109.03 D, “Negotiated Price,” the Engineer will direct the Contractor to track the cost of the
revised work in accordance with Section 109.03 E, “Force Account.”
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E. Force Account.

1. General.
The Engineer may direct the Contractor to perform the revised work on a force account
basis. If the Engineer determines that the Department will pay the Contractor for the
revised work on a force account basis, the Department will pay the Contractor in
accordance with Section 109.03 E.9, “Payment.”

Before beginning or continuing with the revised work, submit a written proposal and
schedule for the revised work, including labor, materials, equipment, subcontracting
work, and specialty work.

The Engineer may direct the Contractor to do any of the following for revised work
tracked on a force account basis:

a. Change equipment and labor forces assigned to the revised work;

b. Limit overtime on the revised work to the level previously used by the Contractor on
the project for work of a similar nature;

c. Provide overtime for an emergency; and
d. Stop the revised work when adverse conditions limit productivity.

2. Labor.

The Department will pay the Contractor the direct labor costs for each hour a laborer or
foreman is engaged in the revised work. Direct labor costs include wage rates and
health and welfare benefits. Submit copies of certified payrolls to justify the direct labor
rates paid to each laborer and foreman. Before beginning the revised work, the
Contractor and Engineer shall mutually agree to wage rates using an Equipment Rental
and Wage Rates Agreement (SEN 13890) form. The Department will not pay the
Contractor for wage rates above those rates in the Equipment Rental and Wage Rates
Agreement.

The Department will pay the Contractor an additional amount for labor used to perform
the revised work as a mark-up on the direct labor costs to cover profit, field and home
office overhead, pension fund, fringe benefits, bond, insurance, worker's compensation,
unemployment insurance, social security taxes, and any other labor additives. The mark-
up is 70 percent of the direct labor costs for all revised work (5 percent for profit and
65 percent for all other mark-ups). The Department will apply the mark-up only to the
direct labor costs, not subsistence and travel allowance.

In addition to the direct labor costs and labor mark-up, the Department will pay the
Contractor for the actual cost paid to or on behalf of workers for subsistence and travel
allowance. Submit to the Engineer all relevant documentation to justify the subsistence
and travel costs.

3. Materials.
For all materials accepted by the Engineer and permanently installed into the work, the
Department will pay the Contractor at the invoice price paid by the Contractor, including
transportation charges.
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Provide the Engineer with paid invoices for materials used in the revised work, including
invoices for transportation cost. If the Contractor does not specifically purchase the
material for the revised work but takes the material from the Contractor’'s stock, the
Contractor shall provide an affidavit certifying the following:

a. That the material was taken from stock;
b. That the quantity of material claimed was used in the work; and

c. That the Contractor paid the amount on the invoice for the material, including
transportation cost.

The Department will pay the Contractor an additional amount for material used in the
revised work as a mark-up on the invoice cost to cover administrative costs, field and
home office overhead, and profit. The mark-up for material used in the revised work is
15 percent (5 percent for profit and 10 percent for all other mark-ups).

For materials used to perform the revised work but not permanently installed into the
work, the Department will not pay the Contractor the full purchase price, but will pay the
Contractor a reasonable amount determined by the Engineer for the depreciation in
value of the material because of its use to perform the revised work.

4. Equipment.

a. General.
The Department will pay the Contractor for each hour that the Contractor uses an
approved piece of equipment to perform the revised work. The Engineer and
Contractor shall mutually agree to the Engineer-determined rates using the
Equipment Rental and Wage Rates Agreement. The Department will not pay the
Contractor for the use of small tools not listed in the Rental Rate Blue Book
published by the Equipment Watch unit of Penton Media, Inc.

The Department will pay the Contractor for subcontractor-owned equipment in
accordance with Section 109.03 E.4.b, “Owned Equipment,” and for equipment the
Contractor has leased, rented, or hired from a subcontractor in accordance with
Section 109.03 E.4.c, “Leased, Rented, or Hired Equipment.”

b. Owned Equipment.
The Department will pay the Contractor for owned equipment at 70 percent of the
hourly ownership cost determined in accordance with the Rental Rate Blue Book.
The hourly ownership cost equals the regionally adjusted monthly ownership cost
divided by 176 hours per month.

The Department will not pay the Contractor more than the purchase price for an
owned piece of equipment.

If the owned equipment necessary for the revised work is not available at the project
site, the Department will pay the Contractor for the cost of transporting the
equipment to the project site (“move-in”) and returning the equipment to its original
location (“move-out”) in accordance with the following:
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(1) Obtain the Engineers approval of the original location of the equipment before
transporting the equipment to the project site. If the Contractor chooses to keep
the equipment at the project site to perform work other than the revised work, the
Department will not pay the Contractor for the “move-out” costs. If the Contractor
chooses to return the equipment to a location other than the original location, the
Department will pay the Contractor for the “move-out” costs, not to exceed the
“move-in” costs.

(2) The Engineer will determine the Contractor’s cost of transporting the equipment
to and from the project site based on the hourly rates for labor and equipment
determined in accordance with Section 109.03 E.2, “Labor,” and Section 109.03
E.4, "Equipment,” not to exceed the cost of transporting the equipment by an
established hauler. If the Contractor uses an established hauler to transport the
equipment, the Department will pay the Contractor the invoice price paid to the
hauler and 50 percent of the hourly ownership costs determined in accordance
with the Rental Rate Blue Book. Transportation costs include loading and
unloading.

(3) If the Contractor moves the equipment operator to the project site with the
equipment and the operator only performs the revised work, the Department will
pay the Contractor for the operator’s labor costs based on the salary paid by the
Contractor. Submit to the Engineer proof of the operator’s salary.

Leased, Rented, or Hired Equipment.

The Department will pay the Contractor for leased, rented, or hired equipment used
to perform the revised work at the invoice price, including sales tax, paid by the
Contractor. Submit to the Engineer the invoices for the leased, rented, or hired
equipment. The Engineer will convert weekly invoice rates to hourly rates by dividing
the weekly rate by 40 hours per week, and monthly invoices rates to hourly rates by
dividing the monthly rate by 176 hours per month.

The Department will not pay the Contractor more than the invoice price for a leased,
rented, or hired piece of equipment.

Operating Costs.

The Department will pay the Contractor for the operating costs of owned and leased,
rented, or hired equipment based on the operating costs listed in the Rental Rate
Blue Book.

Standby Time.
The Department will not pay for equipment on standby unless the Engineer directs
the standby in writing, or the standby is proven to be as the direct result of the
Department’s actions or inactions. If the Engineer directs standby or standby results
from the Department’s actions or inactions, the Department will pay for the standby
time as follows:

(1) For owned equipment, at 50 percent of the hourly ownership costs determined in
accordance with the Rental Rate Blue Book, and
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(2) For leased, rented, or hired equipment, at 50 percent of the hourly invoice costs
determined in accordance with Section 109.03 E.4.c, “Leased, Rented, or Hired

Equipment.”

The Department will not pay the Contractor for the operating costs of equipment on
standby.

If the equipment operates for more than 8 hours on any day or 40 hours in any week,
the Department will not pay the Contractor for standby time for that day or week. If
the equipment operates for less than 8 hours on any normal work day or less than
40 hours in any normal work week, the Department will only pay the Contractor for
standby time based on the difference between the operating time on a normal work
day and 8 hours per day or the difference between the operating time in a normal
work week and 40 hours per week. The Department will not pay the Contractor for
standby time on any day that is not normally a work day.

5. Subcontracting.
Obtain the Engineer’'s written approval to use a subcontractor to perform the revised
work.

The Department will pay the Contractor for revised work performed by a subcontractor
as determined by the Engineer in accordance with Section 109.03 E.2, “Labor,” Section
109.03 E.3, “Materials,” Section 109.03 E.4, “Equipment,” and Section 109.03 E.6,
“Specialty Work.” Submit itemized daily records for the approved revised work performed
by a subcontractor in accordance with Section 109.03 E.7, “Daily Records.”

The Department will pay the Contractor an additional amount for approved revised work
performed by a subcontractor, as a mark-up on the Engineer-determined costs to cover
administrative costs, and field and home office overhead. The mark-up for revised work
performed by a subcontractor is 10 percent of the first $15,000 plus 5 percent of any
amount over $15,000. The Department will not pay an additional mark-up for revised
work performed by a subcontractor under contract to a subcontractor.

6. Specialty Work.
Obtain the Engineer's written approval to use a specialty subcontractor to perform
revised work covered by specialty items.

The Department will pay the Contractor for revised work covered by specialty items at
the invoice price paid by the Contractor. Submit invoices for the approved specialty
work. The Department may adjust the invoice price to match the current market price for
the specialty work.

The Department will pay the Contractor an additional amount for approved specialty
work as a mark-up on the invoiced price to cover administrative costs and field and
home office overhead. The mark-up for specialty work is 10 percent of the first $5,000
plus 3 percent of any amount over $5,000.

7. Daily Records.
Compare and reconcile the records of labor, materials, and equipment used in the
performance of the revised work at the end of each day or shift with the Engineer on a
Statement of Daily Force Account Work (SEN 14462).
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8. Statements.
Submit itemized statements for each week reflecting all costs for the revised work,
detailed as follows:

a. Name, classification, date, daily hours, total hours, wage rate, health and welfare
benefits, and extension for each laborer and foreman.

b. Quantities of materials, prices, extensions, and transportation costs paid by the
Contractor. Include invoices for the material, including any transportation charges.
Adjust the statements, if applicable, to show any discounts offered by the supplier.

c. Designation, dates, daily hours, total hours, rental rate, and extension for each unit of
equipment. For rented equipment, include invoices and rental agreements.

d. For revised work performed by a subcontractor, the same information required in
items a, b, and c, above.

e. Invoices for revised work performed by a specialty subcontractor.

9. Payment.
After receipt of statements and invoices, the Engineer will prepare a summary statement
of the force account work and provide to the Contractor for verification and approval. The
Department will pay for revised work within 30 calendar days after receiving all the
required information and Contractor-approved summary statements.

F. Delay Costs.

1. General.
For a compensable delay as identified in Section 108.06 B.5, “Excusable, Compensable
Delays”, the Department will pay for the costs incurred by the Contractor because of the
delay as specified in Section 109.03 F, “Delay Costs”.

The Department will not pay for delay costs before the Contractor submits an itemized
statement of those costs. The Engineer will verify the statements before authorizing
payment.

The Department will not compensate the Contractor for delays caused by work that the
Department has paid the Contractor for as specified elsewhere in Section 109.03,
“Compensation for Contract Revisions”.

2. Extended Field Office Overhead.
The Department will pay the Contractor for extended field office overhead costs as
follows:

a. For general field supervision, including supervisors, assistants, watchpersons, clerks,
and other field support staff, calculate the labor costs as specified in Section 109.03
E.2, “Labor”.
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b. For field office facilities and supplies, which include field office trailers, tool trailers,
office equipment rental, temporary toilets, and other incidental facilities and supplies,
calculate the costs as follows:

(1) For field office trailers, tool trailers, and other rented or owned equipment at a
daily rate equal to 8 hours per day at the hourly rate determined in accordance
with Section 109.03 E.4, “Equipment”. Apply the daily rate to the number of days
that each trailer or equipment is at the project site longer because of the delay.

(2) For office equipment rental, temporary toilets, and other incidental facilities and
supplies, at a daily rate determined by dividing the monthly rental costs by the
number of calendar days in each month. Apply the daily rate to the number of
days that each facility or supply is at the project site longer because of the delay.

c. For maintenance of field operations costs, which include telephone, electric, water,
and other similar costs, calculate a daily rate for these costs by dividing the monthly
charges for these services by the number of calendar days each month. Apply the
daily rate to the number of days of delay.

3. Idle or Extended Labor.
Calculate these labor costs during delays as specified in Section 109.03 E.2, “Labor”, for
all non-salaried personnel remaining on the project as approved by the Engineer.

4. Escalated Labor.
To receive payment for escalated labor, demonstrate that the delay forced performance
of the work into a period when higher labor costs than the Contractor would have
experienced absent the delay. Provide adequate supporting documentation for labor
costs, allowances, and benefits.

5. Standby Equipment or Equipment Demobilization.
The Department will pay the Contractor the standby equipment rate determined in
Section 109.03 E.4, “Equipment”, for equipment, other than small tools, required to
remain at the project site during the delay. The Department will pay the Contractor's
transportation costs to remove and return equipment not required to remain at the
project site during the delay.

6. Materials Escalation or Material Storage.
The Department will pay the Contractor for increased material costs or material storage
costs due to the delay. Obtain the Engineer’'s approval before storing material due to a
delay.

. Non-Allowable Charges.
For payments for contract revisions based on contract unit price, PS-1 price, negotiated
price, or force account, the Department will not reimburse the Contractor for the following:

1. Home office overhead or profit in excess of that specified in Section 109.03 E, “Force
Account”;

2. Profit mark-ups, as defined in Section 109.03 E, “Force Account”, on costs resulting from
Engineer-ordered suspensions in accordance with Section 104.02 D, “Suspension of
Work Ordered by the Engineer”;
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3. Changes in carrier rates or in the costs of any other transportation facilities used in the
performance of the work during the project;

4. Loss of anticipated profit;

5. Damages, including special, incidental, consequential, or other damages associated with
loss of bonding capacity, loss of bidding opportunities, and insolvency, even if the
Contractor notifies the Department of the likelihood of such damages;

6. Indirect costs;

7. Attorney fees, claims preparation expenses, or costs of litigation;

8. Interest; and

9. Any other cost not specifically allowed by the contract.

109.04 PROGRESSIVE PAYMENT

A. General.
The Department’s authorization to pay the Contractor in accordance with Section 109.04,
“Progressive Payment”, does not constitute the Department’s final acceptance of any portion

of the work or relieve the Contractor of its responsibility to complete the work as required by
the contract.

If the Contractor fails to comply with any contract requirement, the Department may withhold
progressive payments. If the Department withholds progressive payments, the Department
will only make the progressive payments after the Contractor is in full compliance with the
contract.

B. Intermediate Progressive Estimate and Payment.
The Department will make progressive payments to the Contractor at least once each month
as the work progresses. The Engineer will prepare a progressive estimate of the value of the
work completed by the Contractor, including materials in accordance with Section 109.05,
‘Payment for Materials on Hand”.

For each progressive estimate, the Engineer will calculate and retain payment for 2 percent
of the estimated total work done to date.

C. Semifinal Estimate and Payment.
When the Engineer determines that the Contractor has completed more than 90 percent of
the work and the Contractor has met the all of the following conditions, the Engineer may
prepare a semifinal estimate:
1. Filed with the Department all pit releases, receipts of payment, and haul road releases;

2. Submitted to the Engineer all up-to-date payrolls;
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3. Proven capable of completing the remaining work without being assessed liquidated
damages in accordance with Section 108.07 B, “Failure to Complete within Contract
Time”; and

4. 1s working diligently to complete the remaining work.

For the semifinal estimate, the Engineer will calculate and retain payment for an amount not
less than 1 and not more than 2 percent of the estimated total work done to date.

When the Engineer determines that the Contractor has completed 100 percent of the
original work not including contract revisions, and the Contractor has met all of the
conditions listed above in items 1 through 4, the Engineer may prepare a second semifinal
estimate. For the second semifinal estimate, the Engineer will calculate and retain payment
for less than 1 percent of the estimated total work done to date.

. Prompt Payment.

Within 20 calendar days of receiving payment from the Department, pay subcontractors their
portion of the payment less applicable retainage, not to exceed 2 percent. If the Contractor
does not make prompt payment, the subcontractor may notify the Engineer.

The Contractor may withhold payment to a subcontractor for just cause. If withholding
payment from a subcontractor, immediately provide written notification to the subcontractor
and the Engineer with the reasons for withholding the payment. If the Engineer determines
the Contractor is withholding payment with just cause, interest will not accrue.

If the Engineer determines the Contractor is withholding payment without just cause,
beginning on the 21% calendar day after the Contractor’s receipt of payment from the
Department interest will accrue for the subcontractor at the rate provided by NDCC 13-01.1-
02. Additionally, the Department may withhold all payments to the Contractor until the
Contractor properly pays the subcontractor and agrees to make all future payments to
subcontractors as required by the contract.

The Department will apply these prompt payment procedures to all tiers of subcontracts, in
accordance with 49 CFR 26.29.

. Subcontractor Retainage.

Pay the withheld retainage to a subcontractor within 20 calendar days after the satisfactory
completion of the subcontractor’'s work. The Engineer will determine satisfactory completion
of the subcontractor's work. The Department considers satisfactory completion of
subcontractor work as the accomplishment of all of the tasks included in the subcontract,
documented in accordance with the contract, and paid by the Department.

Obtain from the subcontractor and submit to the Engineer any of the following final
documentation that is applicable to the subcontractor’'s completed work:

1. Certified payrolls;
2. Materials certification;

3. Haul road releases;
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4. Pit receipts of payment;

5. Pitreleases;

6. Night watchperson reports;
7. Warrantees;

8. Operating manuals;

9. Product literature;

10. Verification of final quantities;

11. DBE Participation Certification (SFN 14268);

12. For non-bonded subcontractors, proof of payment for all material bills and wages (only
submit copies of these documents upon the Engineer’s request); and

13. Any other documents required by the contract for the subcontractor’'s work.

For retainage not released by the Contractor in accordance with this provision, interest will
accrue at the rate provided by NDCC 13-01.1-02 beginning the 21% calendar day after
satisfactory completion of the subcontractor’s work.

The requirement to release retainage applies to all tiers of subcontracts.

No Circumvention.

On federal-aid contracts, do not include any provision in subcontracts that would circumvent
49 CFR Part 26.29.

109.05 PAYMENT FOR MATERIAL ON HAND
The Department may make partial payment for material on hand that meets all of the following

conditions:

A. Is intended to be permanently incorporated into the work;

B. Is delivered to or stockpiled at the project site, or other storage facility approved by the
Engineer;

C. Has a value over $5,000;

D. Is not living or perishable; and

E. Is not an individual item used to fabricate items off the project site, except for structural steel

before fabrication of bridge girders.

Stockpile structural steel at the production plant or fabrication site and store the steel separate
from steel for use in other work to qualify for payment as material on hand.

Request payment by submitting a written request to the Engineer with the following information:
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A. A statement certifying that the material on hand complies with the contract and will comply at
the time of placement;

B. For material not produced or manufactured by the Contractor, a delivery invoice itemizing
the material on hand; and

C. For material produced or manufactured by the Contractor, a fully documented statement of
production costs, including the type of material, amount of material stockpiled, location of
the stockpile, and an itemized breakdown of the cost to produce the material.

The Department will limit payment for material on hand to a portion of the contract unit price as
determined by the Engineer. The Department will not pay more than the plan quantity of the
contract item that covers payment for the material on hand. As the Contractor incorporates the
material on hand into the work, the Department will deduct the amount paid for the material on
hand from the payment.

For material not produced or manufactured by the Contractor, within 35 calendar days after the
date the Department released payment for the material on hand, the Contractor shall submit to
the Engineer paid invoices for the material on hand covered by the payment. With each paid
invoice, include a notarized statement from the supplier or fabricator certifying receipt of
payment. If the Contractor fails to submit paid invoices, the Department will deduct the amount
paid the Contractor for the material on hand from future payments and will not pay for the
material on hand until the Contractor incorporates it into the work.

The Department’s payment to the Contractor in accordance with Section 109.05, “Payment for
Material on Hand”, is not the Department’s final acceptance of the material or any portion of the
work. None of the following Department actions relieve the Contractor of the responsibility for all
materials and work and any damage to the material or work:

A. Payment for material on hand;
B. Acceptance of quantities of material on hand; or
C. Approval of the storage methods or locations.

For lost, stolen, or damaged material, the Department will deduct the amount paid for the
material on hand from future payments.

The Department owns material paid for as material on hand, but the risk of loss remains with the
Contractor. For material on hand paid by the Department and later determined unacceptable,
the Department may deduct the value of the unacceptable material from future payments.

109.06 FINAL PROGRESSIVE ESTIMATE AND PAYMENT

After the Engineer notifies the Contractor of project acceptance in accordance with Section
105.15, “Acceptance”, the Engineer will prepare the final progressive estimate. For the final
progressive estimate, the Engineer will calculate the total amount payable including the amount
of the released retainage and will deduct all previous payments and any amounts owed to the
Department in accordance with the contract. After the Contractor signs the final estimate, the
Department will pay the balance.
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The Department may correct previous estimates and payments as necessary in the final
estimate and payment.

Before making any partial or final payment, the Department may require the Contractor to
provide proof of compliance with all laws that directly or indirectly apply to the work.

113



Section 151

SECTION 151
ROLLERS

151.01 ROLLERS

A. Pneumatic-Tired Rollers.

1.

2.

General.

Use rollers equipped with at least seven wheels with pneumatic tires of equal size and
ply. Arrange tires to provide complete coverage of the area the roller travels. Do not use
petroleum products to moisten the wheels.

Submit the data used to determine the contact pressures for the full range of the
manufacturer’s recommended wheel loads and tire inflation pressures.

Do not vary individual tire pressures more than 5 psi from the other tires on roller.

Use rollers that can be loaded to a gross weight of at least 225 pounds per inch of
compaction width.

Provide the empty and ballasted weights by:
— Weighing the roller if it has been modified from its original design or if the ballast
weight is unknown; or
— Use manufacturers weight ratings if the roller has not been modified and ballast
weight is known.

Tow-Type Pneumatic-Tired Rollers.
Operate rollers with tire inflation pressures and wheel loads as specified by
manufacturer.

Do not use tow-type rollers to compact bituminous surfaces.

Self-Propelled Pneumatic-Tired Rollers.
Equip rollers with:
— positive and accurate steering control;
— skirting of sufficient size to retain heat on the tires;
— smooth-tread tires;
— close-fitting scrapers for each wheel; and
— a system for uniformly moistening each wheel without excessive use of water
and detergent.

Start, stop, and reverse direction smoothly without jerking or backlash.
Do not use wobble-wheel rollers.
Operate rollers with contact pressure between 40 to 90 psi. Contact pressure is the

average ground contact pressure, expressed in psi, obtained when the wheel load in
pounds is divided by the gross contact area in square inches of the tire.
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B. Smooth-Faced Steel-Wheel Roller.

1. General.
Use self-propelled rollers equipped with:
— smooth-faced steel-wheels free of defects that mar the surface;
— positive and accurate steering control;
— adjustable spring scrapers for each wheel; and
— asystem for each wheel that uniformly moistens the full width without use of
excess water. Do not use petroleum products to moisten the roller.

Start, stop, and reverse direction smoothly without jerking or backlash.

Provide the empty and ballasted weights as specified in Section 151.01 A.1, “General’.

2. Smooth-Faced Steel-Wheel Roller: Tandem — Type A.
Use a two-axle or three-axle tandem with a fully ballasted gross weight of 10 tons or
more.

3. Smooth-Faced Steel-Wheel Roller: Tandem — Type B.
Use a two-axle or three-axle tandem with a fully ballasted gross weight of 8 tons or
more.

C. Vibratory Rollers.
1. General.
Use self-propelled drum-type rollers, capable of static or dynamic mode, equipped with:
— spray bars;
— automatic vibratory shut off; and
— accurate and working frequency gauge for each drum or provide an accurate
hand-held resonant reed tachometer for each roller
Repair damaged or malfunctioning frequency gauges and tachometers within 48 hours.
Provide instructions on the procedures of making amplitude adjustments for each roller.
Do not exceed 4 mph when traveling in static mode, prior to achieving required density.
2. Aggregate Base and Earthwork.

Use rollers on rock embankments, granular borrow, and bases as specified in Table
151-01. Operate rollers at high amplitude with a minimum of 6 impacts per linear foot.
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Table 151-01
Impacts per Linear Foot
Roller o .
Speed Vibrations per Minute (VPM)

MPH 1000 | 1200 | 1400 | 1600 | 1800 | 2000 | 2200 | 2400
(ft/min)

1.0 (88) 11.3 | 13.6 | 159 | 18.1 | 204 | 22.7 | 25.0 | 27.2
1.5 (132) 7.6 9.1 | 106 | 12.1 | 13.6 | 15.2 | 16.7 | 18.2

20(176) | - | 6.8 | 80 | 91 [ 102|114 ] 125] 136
2.5(220) | - - | ea | 73] 82 ] 91 ]100]1009
3.0(264) | - - - | 61|68 | 76| 83] 91
3.5(308) | - - - - |58 | 65|71 78
4.0(352) | - - - - - - | 63 | 6.8
4.5(396) | - - - - - - - |81

3. Bituminous Paving.
Use self-propelled drum-type rollers, capable of static or dynamic mode, equipped with:
— 1800 VPM;
— 135 pounds per linear inch (PLI) of static force; and
— 300 PLI of total applied force

Use rollers on plant mix base and hot bituminous pavement as specified in Table 151-
02. Use rollers with adjustable amplitude and operate at low amplitude with a minimum
of 10 impacts per linear foot.

Table 151-02
Impacts per Linear Foot

Roller I .

Speed Vibrations per Minute (VPM)

MPH 1800 | 2000 | 2200 | 2400 | 2600 | 2800 | 3000
(ft/min)

1.0(88) |20.4 |22.7 [250 |27.2 |295 [31.8 [34.1
15(132) | 136 | 152 [16.7 |18.2 [19.7 [212 [ 227
20(176) |10.2 [11.4 [ 125 [13.6 |14.8 | 159 [17.0
2.5 (220) |- - 10.0 | 10.9 |[11.8 |12.7 | 136
3.0 (264) |- - - - - 10.9 |11.4

D. Combination Rollers.
Use rollers as specified in Section 151.01 C, “Vibratory Rollers”, except rollers shall have a
single vibrating drum in the front and four smooth pneumatic tires in the rear, with a gross
weight of 20 tons or more.

Do not vary individual tire pressures more than 5 psi from the other tires on the roller.
Ensure tires have contact pressure as specified in Section 151.01 A.3, “Self-Propelled
Pneumatic Tire Rollers”.
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E. Vibratory Sheeps Foot/Pad Foot/Extended Pad Foot Rollers.
Use a vibratory sheeps foot/pad foot/extended pad foot roller with:
— the capability of developing centrifugal force of 50,000 pounds or more;
— a minimum operating weight of 23,000 pounds; and
— a minimum roller width of 6 feet.

117



Section 152

SECTION 152
TRUCKS

152.01 TRUCKS

A.

General.
Use trucks that prevent contents from escaping during transit.

. Water Trucks.

Use water trucks with spraying devices capable of evenly distributing water. Use a water
trucks with watertight connections and water tanks. Use water trucks with control valves that
are operated from the driver’s seat.

Aggregate Trucks.
Use a truck with a dump box capable of controlled discharge.

. Bituminous Trucks.

Use trucks equipped with tarpaulins to protect the asphalt from weather.
Use a truck with a dump box capable of controlled discharge.

Use a smooth-lined dump box, free from cracks, holes, and deep dents. Use trucks that are
equipped with a hole of sufficient size for a thermometer, on the driver’s side in the middle of
the box. Discharge material without the dump body or truck frame making direct contact or
exerting pressure on the paver. Lubricate dump box when necessary with a thin film of
material that does not dissolve the bitumen. Do not use petroleum distillates. Drain excess
coating from dump box before use.

Bituminous Tank Trucks.

Ensure bituminous tank trucks are sealed at the refinery. Equip tank trucks with a
conveniently located bitumen-sampling valve. Ensure the valve is inside the tank and the
valve stem and outlet extend outside the tank.
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SECTION 153
EARTHWORK AND AGGREGATE EQUIPMENT

153.01 RECLAIMER

Use a self-propelled machine capable of pulverizing and mixing to a depth of 18 inches. Use a
machine that is capable of incorporating water into the mixture and that will produce a
homogeneous mixture that has uniform moisture content. Use a control system that
automatically controls the elevation of the cutting head.

153.02 ROADBED PLANERS

Use a track mounted roadbed planer equipped with rotary cutting mechanisms. Equip the planer
with an automatic grade control that maintains the elevation at both sides of the planer by
controlling the elevation of one side and the crown, or each side independently.

Use an erected string line or other approved grade reference. Use a tightly stretched wire or

string as the string line. Offset the string line parallel to the pavement edge on one or both sides
and parallel to the established grade of the pavement surface.
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SECTION 154
BITUMINOUS EQUIPMENT

154.01 MIXING PLANTS

A.

General.

Equip the mixing plant with individual bins, or a bin with individual compartments, for each
aggregate component. Construct bins to prevent intermingling of aggregate. Provide uniform
production that is uninterrupted under normal operating conditions. Use mixing plants
capable of calibrating and checking the proportions of each material.

Storage and Heating Equipment.

Use storage tanks that uniformly heat the bitumen to the required temperature without
damage or changes to its characteristics. Do not use direct flames against the storage
tanks. Equip the tanks with a thermometer that registers the temperature of the bitumen.
Provide measuring sticks and outage tables for calibration and determining quantity.

Feeders.
Mechanically feed aggregates into the drier.

Driers.
Use driers that continuously agitate, heat, and dry the aggregate.

Thermometric Equipment.

Use thermometric equipment that automatically records mix temperature as the mix is
discharged from the plant. Record and submit each day’s production on a chart. Use a
graduated with time increments of 15 minutes and temperature increments 10°F. Record
temperature variations of 20°F within one minute of the time the variation occurs.

Place the equipment where it is unaffected by plant vibration. Place a transparent dust-proof
cover over the equipment.

Flow Rate Meter.

Measure and record the quantity of bitumen being discharged into the mixer with a flow rate
meter with totalizer. Use a totalizer capable of recording up to 1,000,000 gallons with a
certified accuracy within 0.20 percent. Use a flow rate meter and totalizer that automatically
temperature-corrects to 60°F.

Calibrate the flow meter before the start of the Project and as necessary. Provide the flow
rate meter’'s operations manual.

Submit a chart, generated by the flow meter, showing the asphalt percentage of the total mix
on a time-coordinated basis. Use a chart that has maximum increments of 0.10 percent of
the total mix. Keep the display and recorder accessible to the Engineer.

Correct the flow if it varies by more than 0.25 percentage points from the set percentage of

asphalt. Adjust the plant to meet tolerance within 30 minutes after the first start-up of the day
and 5 minutes after any additional start-up.
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G. Cold-Feed Control.
Remove plant screens when aggregate is handled by cold-feed control, with the exception
of a scalping screen. Use a scalping screen with an opening size that does not exceed the
mix’s maximum size aggregate plus 1/2 inch. Provide a mechanical feeder with a separate
bin for each aggregate. Equip bins with dividers and separate positive feed controls.
Calibrate the positive feed controls. Use quick adjusting feed controls that provide constant
and uniform flow of aggregate throughout the range of its calibration.

H. Sampling Devices.
The Engineer may obtain representative samples of the aggregate before it enters the
mixing unit at any time. Either stop the belt entering the mixing plant or provide an easy to
operate sampling device that can be used without interrupting the mixing plant operation. Do
not use the mixing plant on the project until the Engineer approves the sampling device.

I. Batch-Type and Continuous-Type Mixing Plants.

Use batch-type and continuous-type mixing plants that conform to AASHTO M 156. The
Department will not require a flow rate meter as specified in Section 154.01 F, “Flow Rate
Meter” for batch-type and continuous-type mixing plants.

J. Drum-Dryer Mixing Plants.

1. General.
Use a drum-dryer mixing process that provides positive weight control of the cold
aggregate feed with a belt scale or other device to automatically regulate the feed gate
and permit instant correction of variations in load.

Use a cold-feed flow and bitumen flow that is automatically coupled. Equip the system
with automatic burner controls. Use systems that provide for temperature sensing of the
bituminous mixture at discharge.

Provide a drum with a pitch no greater than 0.75 inch per foot or as recommended by
the manufacturer.

When plant production is changed, maintain mix temperature within 20°F of the average
temperature of mix produced during the preceding 30 minutes.

Provide the manufacturer’'s drum-dryer mixing plant manual.

2. Surge Bins.
Use a plant that has adequate bin storage for the hot mix to ensure continuous
production operations. Equip surge bins for hot storage with batchers, baffle plates, or
other approved devices to minimize segregation during loading and unloading. Do not
allow uninterrupted free fall of material from the loading conveyor into the surge bins.

154.02 SURFACING EQUIPMENT

A. Pavers.
Use self-propelled paver with:
— full-width vibrating screed, heated if necessary, capable of spreading and finishing
the mix to specified lane widths and lift thicknesses;
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— an auger that extends to within 1 foot from either edge of the vibrating screed;

— receiving hopper with sufficient capacity for a uniform spreading operation and a
distribution system that places the mixture uniformly in front of the screed,

— screed or strike-off assembly that produces an undamaged surface;

— control system that automatically controls the elevation and transverse slope of the
screed; and

— automatic grade reference device that operates on either side of the paver and
maintains the specified transverse slope, with manual override control capabilities.

The Engineer will allow hydraulic extendable screeds for variable width pavements.

Establish the grade reference for control of the screed height using one of the following
methods:
— 30 foot minimum length travelling straightedge;
— erected stringline with adequate tension to prevent deflection from the weight of the
grade sensor; or
— other approved device.

The Engineer may allow the use of manual controls during breakdown or malfunction of the
automatic screed control for the remainder of that working day.

. Liquid Bitumen Distributors.
Use a truck that maintains a uniform speed equipped with a visible speedometer that
displays the truck speed in feet per minute.

Use truck mounted distributors with:

— circulating heating system that evenly controls the heating of the bitumen to the
specified temperature;

— thermometer that displays the temperature of the tank contents;

— pressure pump capable of maintaining a uniform and sufficient pressure throughout
the full length of the spray bar during operation;

— pressure pump gauge that shows the pump output in gallons per minute;

— adjustable full-circulation spray bars that uniformly distribute bitumen within a
tolerance of 0.02 gallon per square yard;

— cutoff valves to start and stop the flow quickly and uniformly over the length of spray
bar without dripping; and

— volume gauge that displays the quantity of material in the tank.

Provide data showing the manufacturer’s instructions and recommendations for spray bar
height above the road surface, nozzle size, and angle of spray fan with the spray-bar axis.

The Engineer may require that the distributor be calibrated at any time.

Provide for each distributor, charts, tables, or other means for accurate, rapid determination
of application rates in gallons per square yard for:

— spray bar widths;

— truck speeds; and

— pump pressures or outputs.
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C. Aggregate Spreader.
Use a spreader capable of uniformly placing aggregate over a width of one lane plus one
foot, not to exceed 13 feet. Provide cutoff plates to reduce the width of spread when
necessary.

Do not allow the equipment wheels to contact bitumen not covered by aggregate.

D. Micro Surfacing and Slurry Seal Equipment.

1.

Proportioning Devices.

Use a proportioning device that continuously proportions and delivers aggregate,
emulsified asphalt, mineral and field control additives, and water to the mixer. Provide
and label individual volume or weight controls for proportioning each material to be
added to the mix.

Emulsion Pumps.
Use heated positive displacement emulsion pumps.

Mixing Equipment.
Use mixing equipment that:
— is self-propelled;
— has sufficient storage for aggregate, emulsified asphalt, mineral and field control
additives, and water;
— has a revolving multi-blade twin shafted mixer; and
— discharge the mixed product on a continuous flow basis.

Use a machine equipped with self-loading devices that loads materials while continuing
to lay the micro surfacing or slurry seal coat.

Spreading Equipment.
Equip the mixer with a mechanical type spreader box that uniformly spreads the
surfacing mixture.

Equip the spreader box with:
— paddles that agitate and uniformly spread the materials throughout the box;
— ahinge near the center to compensate for a quarter crown;
— afront seal to prevent material loss at the road contact point;
— an adjustable rear seal for strike off; and
— the capability to side shift to compensate for variations in pavement geometry.

For micro surfacing, attach an additional strike off to the spreader box after the
adjustable rear seal that provides a smooth finished surface. Do not use a burlap drag.

Rut Box for Micro Surfacing.

Use a rut box to pre-fill wheel ruts. Use a 5 foot wide rut box with hydraulically adjustable
strike off screeds. Use a rut box that is capable of an inverted or regular crown.
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SECTION 155
CONCRETE EQUIPMENT

155.01 GENERAL
Do not use aluminum in any operation where concrete could come in contact with the aluminum.

155.02 BATCH PLANT

A. General.
Fully load bins that have suspended weighing equipment for a minimum of 2 hours before
testing. Construct the weighing mechanism so that it is unaffected by wind and other
weather conditions.

Provide a NRMCA Certified plant for concrete used in Sections 550, “Concrete Pavement”,
570 “Concrete Pavement Repair”, 602 “Concrete Structures”, and 622 “Pilings”.

1. Bins.

Equip the batch plant with individual bins, or a bin with individual compartments, for each
aggregate component. Construct bins to prevent intermingling of aggregate. Use a scalping
screen or other device on each bin that is capable of removing deleterious and oversized
material from the aggregate.

2. Weighing Hoppers.

a. General.
Use beam or springless dial-type weigh hopper scales. Adjust the balance to read
zero before weighing each load.

Do not allow the freely suspended hopper to contact anything that could affect proper
functioning of the scale.

Provide one standard 50 pound test weight for every 500 pounds of the scales
capacity. Provide a minimum of 10 test weights up to a maximum of 20.

Replace or repair scales that cannot be maintained accurately within the specified
tolerances.

Relieve air pressure build up by venting hoppers that are loaded by compressed air.

Charge the weigh hopper to ensure the batched weights are within the tolerances as
specified in Section 802.03 B, “Batching of Concrete Materials”. Weigh the separate
aggregate components for each batch cumulatively in a single hopper or separately
in individual hoppers. When weighed cumulatively, weigh the aggregate in the
specified sequence.

Use weigh hoppers that discharge material without loss and without manual
assistance. If necessary, equip the hoppers with a vibrator to obtain complete
discharge. Use hoppers that hold the materials without spillage. Use discharge gates
that do not leak when closed.
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Use scales that are:

— Certified by a scale service company registered with the North Dakota Public
Service Commission. If the certification is more than 9 months old when the
scale begins project use, have the scale recertified. Submit a copy of the
certification before starting weighing operations.

— Accurate to within 0.5 percent of the true weight of the applied load
throughout the range of use.

b. Dial Hopper Scales.
Use dial scales that are marked with the predetermined batch weight of each
ingredient by an adjustable pointer on the dial face.

c. Beam Hopper Scales.
Equip beam scales with an “over and under” indicator. Include a separate beam for
each ingredient.

3. Bulk Cement and Fly Ash.
Keep bulk cement and fly ash separate from the aggregates. Weigh bulk cement and fly
ash in a weigh hopper attached to a separate scale.

Charge bulk cement and fly ash into the weigh hopper from weatherproof bins. Use a bin
that is equipped to permit accurate control of the quantity of material withdrawn for each
batch within the tolerances specified in Section 802.03 B, “Batching of Concrete
Materials”.

B. Automatic Batching Equipment.

1. General.
Use automatic batching equipment on projects with over 3,000 CY of concrete.

For each batch the only manual operation allowed is a single actuation of a starting
device to proportion the designated quantity of each ingredient into the weigh hopper.

Interlock the automatic batching equipment so that:

— The charging mechanism of any weigh hopper cannot be opened until the scale
has returned to zero and the discharge mechanism of the weigh hopper has
closed;

— The discharge mechanism of the weigh hopper cannot be opened if the charging
mechanism is open;

— The discharge mechanism cannot be opened until all ingredients have been
batched to their designated weights; and

— The aggregates are weighed in the specified sequence if separate aggregate
components are weighed cumulatively in a single hopper.

Preset the designated batch weight of bulk cement and fly ash and each separate
aggregate component before the batch cycle starts.

Equip the automatic scales for weighing bulk cement and fly ash with an automatic
recording device that graphically records or prints the batched and empty weights. Use a
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weight recording mechanism that is accurate within one graduation of the chart or tape.
Use graphic recording charts graduated for time intervals not exceeding 15 minutes, and
with weight graduations not exceeding 0.1 percent of the nominal scale capacity. If using
printed tapes, use tapes that record the consecutive batch number and ensure the
minimum weight graduation printed on the tape does not exceed 0.1 percent of the scale
capacity.

Use automatic batching equipment that is capable of conversion to manual operation. If
the automatic equipment breaks down, the Department will allow manual operation for
up to 12 hours.

2. Batch Tickets.
Generate a batch ticket for each load and send one copy with the load to the work site.

Include the following information on the batch ticket:
— Ticket Number;
— NDDOT project number or NDDOT Project Control Number (PCN);
— Delivery date;
— Contractor and Subcontractor if applicable;
— Time of weighing;
— ldentification number of truck; and
— Quantity of each material in the mix.

155.03 MIXERS
A. Stationary Mixers.

1. General.
Use mechanically operated revolving drum or revolving blade type mixers. Use a mixer
that has a manufacturer certified rating plate attached that shows:
— The maximum mixer capacity;
— The recommended speed of rotation of the drum or blade (rpm); and
— The mixer’s registration number.

Provide a NRMCA Certified plant for concrete used in Sections 550, “Concrete
Pavement”, 570, “Concrete Pavement Repair”, 602 “Concrete Structures”, and 622

‘Pilings”.

Use mixers with a rated capacity of at least 10 cubic feet. The Department may approve
mixers of smaller capacity if the volume of concrete required is less than 10 cubic yards
and is not used for concrete pavement or concrete structures.

Use a mixer with a total production capacity that is adequate to furnish concrete at a rate
that permits uninterrupted placement and finishing operations.

2. Maintenance and Operations.
Keep deposits of hardened concrete from accumulating in the mixer drum.

Repair or replace the pick up and throw over blades when blade wear exceeds 10
percent of the original blade depth. Provide a copy of the manufacturer’s design showing
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the original layout and dimensions of the blades or place permanent marks on each
blade showing points of 10 percent wear from new conditions.

Interlock the charging, mixing, transfer, and discharge cycles of multiple compartment
mixers to prevent intermingling of batches.

Use a revolving drum type stationary mixer that has a manufacturer’s guaranteed
capacity capable of mixing and holding a volume of concrete equal to its rated capacity
plus 10 percent without spillage. Use a revolving blade type stationary mixer that mixes
and holds a volume of concrete equal to its rated capacity without spillage. Use a speed
of rotation for the mixing drum or blades that is as specified by the manufacturer.

Water Measuring.

Equip mixers with a capacity of 10 cubic feet or more with a water measuring system.
Mount the water measuring system on the mixer or use a separate unit located at the
mixing site.

Use a water measuring system that:
— Delivers the designated quantity of water for each batch within the tolerance
specified in Section 802.03 B.4, “Batching Water”;
— Automatically stops the water flow when the designated quantity has been
delivered; and
— Is adjustable and has a calibrated indicator showing the quantity of water
measured for each batch.

Calibrate the water measuring system before use and as necessary to maintain the
specified tolerances.

Use approved manual methods for measuring water when the mixer has a rated
capacity less than 10 cubic feet.

Admixture Measuring.

Use a visual volumetric measuring unit in admixture dispensing systems where the
admixture dosage rate does not exceed 32 fluid ounces/100 pounds of cement. Place
the measuring unit where the plant operator can read the index points on the measuring
unit from the operator’s station.

Do not use a measuring unit in a plant when:
— Batching office and batch plant are widely separated; or
— Batch cycle time is insufficient to allow the fill and discharge of a measuring unit.

When a measuring unit is not used, install a flow indicator in the admixture line to
indicate to the plant operator the start and completion of each batch. Install a measuring
unit in the line to check the dispenser accuracy.

Use a separate dispenser for each admixture.

Timing.

When the stationary mixer has rated capacity of 10 cubic feet or more, equip mixers with
controls for automatically timing the mixing cycle. Interlock the automatic timing controls
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with the discharge mechanism so no part of the batch can be released until the
designated mixing time has elapsed. Use an audible or visual signal to indicate the
completion of each mixing cycle. Use a lockable timing system.

If the automatic timing controls fail, the Engineer may temporarily allow operation of the
mixer by an approved manual timer. Use a manual timer that can maintain a mixing time
for each batch of 90 seconds or more. Make repairs to automatic timing controls within
72 hours.

Use a mechanical batch counter on stationary mixers used to mix concrete for
pavement.

When the stationary mixer has a rated capacity of less than 10 cubic feet, time the
mixing cycle by a method approved by the Engineer.

B. Truck Mixers.

1. General.
Use a truck mixer that has the maximum cubic yard capacities for mixing and agitating
as certified by the manufacturer on the attached rating plate.

Provide a NRMCA Certified plant for concrete used in Sections 550, “Concrete
Pavement”, 570, “Concrete Pavement Repair”, 602 “Concrete Structures”, and 622

‘Pilings”.

2. Maintenance and Operations.
Keep deposits of hardened concrete from accumulating in the mixer drum.

Repair or replace the pick up and throw over blades when blade wear exceeds 10
percent of the original blade depth. Provide a copy of the manufacturer’s design showing
the original layout and dimensions of the blades or place permanent marks on each
blade showing points of 10 percent wear from new conditions.

3. Timing.
Equip the truck mixer with a revolution counter that records when the mixer is operated
at mixing speed.

Use an agitating speed of 2 to 6 revolutions per minute.

Keep flush water for cleaning is in a separate compartment from the mixing water. Equip
each compartment with a calibrated sight gauge.

Use a mixing speed for the revolving drum type mixer between 4 revolutions per minute
and a speed that results in a peripheral velocity of 225 feet per minute at the largest
diameter of the drum.

Use a mixing speed for the revolving blade type mixer of 4 to 16 revolutions per minute.

128



Section 155

C. Mobile Mixers.

1. General.

Use self-propelled mixers.

Use a mixer that has the maximum cubic yard capacities for mixing as certified by the
manufacturer on the attached rating plate.

Keep deposits of hardened concrete from accumulating in the mixer.

Measurement.
Use a mixer that measures the cement and flow of water introduced into the mix.

Use a visible cement recording meter equipped with a ticket printout that shows quantity
used.

Use a flow meter to indicate water flow that is adjustable to provide for minor variations
in aggregate moisture.

Calibration.
The Engineer will calibrate the mixer and each individual component (coarse aggregate,
fine aggregate, water, cement, and admixture).

Furnish:
— 500 pound capacity platform scale;
— 300 pounds of test weights;
— Container that can be placed on the scale; and
— Deflector to divert the material from the mixer into the container.

155.04 TRANSPORTING

A.

General.

Use equipment that delivers the concrete in a thoroughly mixed and uniform mass. Use
equipment that has gates or approved means for controlling the discharge rate and vibrators
to aid in the discharge.

. Agitators.
Use revolving-drum or open-top revolving-blade type agitating equipment, or a truck mixer
operated at agitating speed. Agitate at a speed between 2 and 6 rpm. Use a drum that has a
body or drum that is smooth and watertight. Use a unit that has the maximum cubic yard
capacities for mixing as certified by the manufacturer on the attached rating plate.

155.05 SIDE FORMS
Use forms:

That are clean and oiled;
Without battered top surfaces; and
That are not bent, twisted, or broken.

Do not use repaired forms unless approved by Engineer.
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Do not use built-up forms.
Use metal straight side forms, at least 7/32 inches thick and at least 10 feet long.

For curves with a radius of 100 feet or less, use flexible forms or curved forms with the specified
radius.

Securely set forms to withstand the weight impact and vibration of the consolidating and
finishing equipment, without spring or settlement.

Use flange braces that extend outward on the base not less than 2/3 the height of the form.

Use forms with top faces that do not vary from a true plane more than 1/8 inch in 10 feet and
with upstanding legs that do not vary from a true plane more than 1/4 inch in 10 feet.

Lock the ends of abutting form sections together.

155.06 SURFACING

A. Spreaders.
Use a self-propelled spreader that is capable of spreading the concrete mix to the desired
cross section and is adjustable for different thicknesses.

B. Vibrators.
Vibrators for full width vibration of concrete paving slabs may be either the surface-pan type
or the internal-spud type with either immersed tube or multiple spuds. Attach the vibrators to
the spreader or the finishing machine, or mount on a separate carriage. Do not allow the
vibrators to contact joints, load transfer devices, subgrade, or side forms. Follow the
manufacturer's recommendations for vibrator frequency.

Provide equipment for measuring the vibrations per minute.
C. Slip-Form Paving.

1. General.
Use self-propelled equipment that places, consolidates, and finishes the concrete in one
complete pass without the use of fixed side forms. Do not apply external tractive force to
the equipment.

2. Vibrators.
Use vibrators capable of consolidating the full width and depth of the concrete in a single
pass.

Use internal vibrators that operate from 3,500 to 8,000 vpm with an operating position-
locking device.

Use surface vibrators that operate from 3,000 to 6,000 vpm.

Do not exceed the manufacturer's recommendations for horizontal spacing of vibrators
and do not exceed a maximum spacing of 16 inches.
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Mount the vibrators parallel to the direction of paving with the trailing ends tilted
downward 15 degrees.

Use vibrators that meet the following specifications at manufacturer’s design frequency
of 10,000 vpm:

Amplitude 0.070 inches
Centrifugal Force 1,000 pounds

If two adjacent vibrators fail to operate, stop the paving operation and repair or replace
vibrators.

Repair or replace damaged or malfunctioning vibrators before beginning paving
operations. The Engineer may allow the use of damaged or malfunctioning vibrators to
complete that days paving operation.

3. Vibrator Monitoring System.
Use a continuously operating electronic monitoring device equipped with a readout
display near the operator's controls. Display the vibrator frequencies with manual or
automatic sequencing among all individual vibrators.

Use a monitoring system that produces a record as specified in Section 550.04 D.3.b,
“Consolidation Vibrator Operation”.

If the electronic monitoring device fails to operate, immediately check the vibrators.
Repair or replace damaged or malfunctioning electronic monitoring devices within 72
hours.

155.07 FINISHING

A. Manually Operated Screeds.
The Engineer will allow manually operated screeds on concrete pavement repair of less
than 20 feet in length, driveways, concrete tapers, and sidewalks. The Engineer will allow
roller screeds if there is no visible deflection or bounce of the tube. Straightedge the tube
prior to using.

Use manually operated metal or metal shod screeds that are at least 2 feet longer than the
maximum width of the slab. Unless the concrete is satisfactorily consolidated by vibration
before screeding, equip the screed with an approved vibratory unit.

B. Transverse Finishing Equipment for Pavement.
Use a self-propelled transverse finishing machine that strikes off, screeds, and consolidates
the concrete. Use a machine that is adjustable to the specified crown or surface.

C. Bridge Deck Finishing Equipment.
Use finishing machine that is:
— Self-propelled;
— Mounted on wheels which ride on a track;
— Equipped with one or more power-driven oscillating or rotating screeds;
— Equipped with a mechanical strike off to provide a uniform thickness of concrete; and
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— Adjustable to the specified crown and elevation to maintain the required concrete
cover over the reinforcing steel.

D. Bridge Deck Overlays Finishing Equipment.
Use a finishing machine that is:

— Equipped with an oscillating screed or screeds with an effective weight of at least 75
pounds for each square foot of bottom face area, and provided with positive control
of vertical position, the angle of tilt, and the shape of the crown. At least one
oscillating screed shall be capable of consolidating the concrete to the specified
density;

— Long enough to uniformly strike off and consolidate the width of lane to be paved

— Capable of forward and reverse motion under positive control;

— Travelling on rails with fully-adjustable and stable supports;

— Supported without the use of shims; and

— Not anchored to the concrete using powder actuated fasteners, unless that concrete
will be subsequently overlaid.

155.08 LIQUID CURING COMPOUND SPRAYERS
Use a self-propelled sprayer with a pressure distribution system. Protect the spray nozzles with
a hood. Use an approved hand-operated sprayer where necessary.

155.09 SAWING

Use a power saw furnished with suitable blades to cut pavement joints. Maintain each blade of
multiple-blade saws in accurate alignment with the other blades. Use a device to guide the saw
along the required joint alignment. Provide lighting for night sawing.

155.10 JOINT AND CRACK CLEANING AND SEALING

A. Cleaning.
Use an air compressor that conforms to Section 156.01, “Air Compressor”.

B. Hot Poured Joint Sealant.
Use a thermostatically controlled double-boiler heating kettle equipped with a temperature
indicator and a mechanical agitator.

Use a pressure-type applicator.
C. Silicone Sealant.
Use a mechanical device for applying silicone sealant equipped with a hozzle or spout

shaped to fit into the joint that completely fills the joint from the bottom up.

D. Preformed Elastomeric Compression Joint.
Install the seals as recommended by the manufacturer.

155.11 GRINDING
Use a self-propelled grinder equipped with diamond blades that is capable of uniformly grinding
or removing the surface to the specified depth without damaging the underlying concrete.

155.12 CONCRETE BUGGY
Use a concrete buggy weighing less than 2,000 pounds empty.
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SECTION 156
MISCELLANEOUS EQUIPMENT

156.01 AIR COMPRESSOR

Furnish a portable air compressor capable of supplying at least 100 pounds per square inch of
air pressure at the nozzle. Equip compressors with traps that maintain the compressed air free
of oil and water.

156.02 FOGGER

Produce a fog spray from nozzles that atomize the droplets and a system capable of keeping a
large surface area damp without allowing water to drip, flow, or puddle on the surface. Use high
pressure equipment that generates a minimum of 1200 psi at 2.2 gpm, or l