North Dakota Department of Transportation (NDDOT) Section 7 Guidance for the Northern Long Eared Bat

NDDOT projects in or near forested/wooded areas that require tree removals, work on structures (alteration, maintenance, or removal of bridges, buildings, cattle passes, culverts, sheds), or cave/mine impacts, have the potential to affect the northern long-eared bat. In order to fulfill section 7 requirements for this species, the following information will aid in this process for both “No Effect” and “May Affect” determinations. 

A final 4 (d) rule with associated Programmatic Biological Opinion (PBO) has been released by the USFWS for the threatened northern long-eared bat (Myotis septentrionalis). The final 4 (d) rule has determined that incidental take of northern long-eared bats (NLEB) is not prohibited in areas outside of the White-Nose Syndrome zone, which includes the whole state of North Dakota.  Therefore, projects requiring tree removals, work on structures (bridges, buildings, cattle passes, culverts), and impacts to caves/mines, no longer need to commit to restrictions such as structure inspections, seasonal tree removals, or other restrictions such as seasonal building demolitions. A framework has been released by the U.S. Fish and Wildlife Service (USFWS) in order for federal agencies to fulfill their project-specific section 7 responsibilities. The framework is meant for actions that “May Affect” the NLEB. 

For “No Effect” determinations, Federal Highway Administration (FHWA), Federal Railway Administration (FRA) and the USFWS have jointly developed a programmatic Endangered Species Act (ESA) section 7 consultation (Programmatic Biological Assessment or PBA) for common types of transportation actions. The PBA may also be used for “May Affect” determinations; however, the PBA was written based on the interim 4 (d) rule, which was more restrictive than the final 4 (d) rule. Until the PBA is updated by FHWA/FRA/USFWS based on the final 4 (d) rule, the PBA should only be used for “No Effect” determinations for NDDOT projects. See below for how to use the PBA for “No Effect” determinations. *Note- If other species also require FHWA review, a Section 7 Affect Determination Package will still need to be prepared. If this is the case, the “No Effect” determination (project submittal form) for the NLEB should be included as part of the Section 7 Affect Determination Package as an attachment. 

Any questions on how to fulfill section 7 ESA requirements for the NLEB should be directed to NDDOT – ETS Division (Greg Schonert – gschonert@nd.gov – 701-328-2592).


Documentation Process for using the PBA for NDDOT Projects to reach a No Effect Determination 

The following section provides a description of how to implement the PBA for “No Effect” determinations. 

If the NLEB is the only species that requires FHWA review for a project; the standard routine of completing a Section 7 Affect determination package with supporting documentation for a No Effect determination for the NLEB no longer applies. Determine the work activities that trigger FHWA review for the NLEB and refer to the examples below on how to proceed with implementing the PBA. Step by step examples for highly repetitive work activities are given below. 


USFWS Suitable Habitat Definition for the NLEB:

Suitable summer habitat for NLEB consists of a wide variety of forested/wooded habitats where they roost, forage, and travel and may also include some adjacent and interspersed non-forested habitats such as emergent wetlands and adjacent edges of agricultural fields, old fields and pastures. This includes forests and woodlots containing potential roosts (i.e., live trees and/or snags ≥3 inches dbh that have exfoliating bark, cracks, crevices, and/or cavities), as well as linear features such as fencerows, riparian forests, and other wooded corridors. These wooded areas may be dense or loose aggregates of trees with variable amounts of canopy closure. Individual trees may be considered suitable habitat when they exhibit characteristics of suitable roost trees and are within 1,000 feet of other forested/wooded habitat. NLEB has also been observed roosting in human-made structures, such as buildings, barns, bridges, and bat houses; therefore, these structures should also be considered potential summer habitat. 

EXAMPLE #1- Tree removals – No Effect

A project requires tree removals, but will not remove suitable habitat for the NLEB (i.e. removals only include isolated trees, single tree rows, shelterbelts, urban plantings, etc. – see USFWS definition for suitable habitat for the NLEB above). A T&E table should be filled out accordingly to the county(ies) the project is in. Since FHWA review would only be required for the bat, “Yes” should be checked in the NLEB row for “FHWA Review Required”; “No Effect” should be checked in the Determination column; and “USFWS/FHWA Programmatic BA” should be added to the “Additional Documentation Included Column”. May need to shrink text so format of table does not change. 

The attached documentation will be the project submittal form, found at the following link; as well as supporting documentation such as maps or photos. The project submittal form can also be found on the NDDOT website (references and forms section of the Design Manual). 

http://www.fws.gov/midwest/endangered/section7/fhwa/pdf/ProjectSubmittalForm062315.pdf

1. After T&E table is complete, fill out project submittal form. This form is fairly self-explanatory. For “No Effect” determinations, only numbers 1-8 should be filled out. For requesting agency (#3), NDDOT should be placed in box. The following information can be placed in the boxes associated with #3 (requesting agency – NDDOT – Greg Schonert – Biologist – 701-328-2592 – gschonert@nd.gov). For consultation code (#4) state: “N/A - No Effect Determination. No USFWS coordination/consultation required”.

For #6, include a short description of the project, why the NLEB requires FHWA review, and why a “No Effect” determination is appropriate (i.e. lack of suitable habitat due to projects location in urbanized area, etc.). In this case for #8 on the project submittal form, the second box should be checked (No effect- project inside species range, but no suitable summer habitat). After #8 is reached the form is complete. 

1. Since it was determined no suitable habitat was present, in order to document this; include an aerial imagery map(s) that shows the project area and 1-2 mile vicinity to show lack of suitable habitat, and where tree removals would occur. May need several maps to document this.

1. The final documentation should include: a properly filled out T&E table, project submittal form, and aerial map(s) (in that specific order). A signature line should be left on the T&E table for ETS to sign. This final documentation should be included as an Appendix in the environmental document. FHWA will not need to concur/review the “No Effect” determination. 


EXAMPLE #2- Bridge Maintenance, Alteration, or Demolition of Bridge/Structures – No Effect

A project requires maintenance, alteration, or demolition/removal of a bridge/structure, but no suitable summer habitat is located within 1.5 miles of the bridge or structure (1.5 miles is the estimated home range for NLEBs), or the bridge/structure is located in an urban area with no natural wooded habitat present in the vicinity. Structures include: cattle passes, large diameter culverts (5 feet or over), buildings and sheds. Small diameter centerline culverts are not considered potential habitat for the NLEB.

 Note- Although there may be forested/wooded habitat within 1.5 miles of a structure, there must be some habitat connectivity (i.e. tree rows, wooded draws, riparian areas, etc.) that leads up to near the structure. Research has shown that the NLEB does not cross large open areas void of wooded habitat. If unsure potential habitat is located near a project, contact NDDOT ETS Division for assistance. 

1) A T&E table should be filled out accordingly to the county(ies) the project is in. Since FHWA review would only be required for the bat, “Yes” should be checked in the NLEB row for “FHWA Review Required”; check “No Effect” within the Determination column; and “USFWS/FHWA Programmatic BA” should be added to the “Additional Documentation Included Column”. May need to shrink text so format of table does not change.
 
2) After T&E table is complete, fill out project submittal form. For “No Effect” determinations, only numbers 1-8 should be filled out. For requesting agency (#3), NDDOT should be placed in box. The following information can be placed in the boxes associated with #3 (requesting agency – NDDOT – Greg Schonert – Biologist – 701-328-2592 – gschonert@nd.gov). For consultation code (#4) state: “N/A - No Effect Determination. No USFWS coordination/consultation required”.

For #6, include a short description of the project, why the bat requires FHWA review, and why a “No Effect” determination (i.e. lack of suitable habitat due to projects location in urbanized or non-forested area.). In this case for #8 on the project submittal form, the second box should be checked (No effect- project inside species range, but no suitable summer habitat). After #8 is reached the form is complete. 

3) Since it was determined no suitable habitat was present, in order to document this; include an aerial imagery map(s) that shows the project area and vicinity to show lack of suitable habitat within 1.5 miles of project. May need several maps to document this.

4)  The final documentation should include: a properly filled out T&E table, project submittal form, and aerial map(s) (in that specific order). A signature line should be left on the T&E table for ETS to sign. This final documentation should be included as an Appendix in the environmental document. FHWA will not need to concur/review the “No Effect” determination. 


Documentation Process for NDDOT Projects that May Affect the NLEB 

The following letter template (see next page) should be used in order to fulfill section 7 requirements that “May Affect” the NLEB for NDDOT projects in or near forested/wooded habitat.

Project activities that “May Affect” the NLEB include tree removals, structure (bridge, building, cattle pass, culvert) alteration, demolition, maintenance, or removal, and impacts to caves or mines. Note – small diameter centerline culverts would not be considered suitable habitat for the NLEB. All bridges and large culverts (5 feet or larger in diameter) have the potential to act as a day or night roost for the NLEB if located in or near a forested/wooded area. 

When the letter has been completed, it should be sent to NDDOT ETS (Greg Schonert – gschonert@nd.gov  )  for review. Once the document has been reviewed it will be sent to FHWA for review and signature. FHWA will send the letter to the USFWS Ecological Services office for a 30-day review period. If the USFWS does not respond within the 30-day window, FHWA/NDDOT may presume its affect determination is informed by the best available information and consider its project responsibilities under section 7 with respect to the NLEB fulfilled through the programmatic biological opinion. USFWS concurrence with FHWAs determination is not required; however, the USFWS may request additional information or may advise FHWA that separate consultation may be required.  





























Northern Long-Eared Bat 4(d) Rule Streamlined Consultation Form
Federal agencies should use this form for the optional streamlined consultation framework for the northern long-eared bat (NLEB). This framework allows federal agencies to rely upon the U.S. Fish and Wildlife Service’s (USFWS) January 5, 2016, intra-Service Programmatic Biological Opinion (BO) on the final 4(d) rule for the NLEB for section 7(a)(2) compliance by: (1) notifying the USFWS that an action agency will use the streamlined framework; (2) describing the project with sufficient detail to support the required determination; and (3) enabling the USFWS to track effects and determine if reinitiation of consultation is required per 50 CFR 402.16. 

This form is not necessary if an agency determines that a proposed action will have no effect to the NLEB or if the USFWS has concurred in writing with an agency's determination that a proposed action may affect, but is not likely to adversely affect the NLEB (i.e., the standard informal consultation process). Actions that may cause prohibited incidental take require separate formal consultation. Providing this information does not address section 7(a)(2) compliance for any other listed species.
	Information to Determine 4(d) Rule Compliance:
	YES
	NO

	1. Does the project occur wholly outside of the WNS Zone[footnoteRef:1]? [1:  http://www.fws.gov/midwest/endangered/mammals/nleb/pdf/WNSZone.pdf] 

	☐	☐
	2. Have you contacted the appropriate agency[footnoteRef:2] to determine if your project is near known hibernacula or maternity roost trees? [2:  See http://www.fws.gov/midwest/endangered/mammals/nleb/nhisites.html] 

	☐	☐
	3. Could the project disturb hibernating NLEBs in a known hibernaculum? 
	☐	☐
	4. Could the project alter the entrance or interior environment of a known hibernaculum? 
	☐	☐
	5. Does the project remove any trees within 0.25 miles of a known hibernaculum at any time of year?
	☐	☐
	6. Would the project cut or destroy known occupied maternity roost trees, or any other trees within a 150-foot radius from the maternity roost tree from June 1 through July 31.  
	☐	☐

 
You are eligible to use this form if you have answered yes to question #1 or no to questions 2, 3, 4, 5 and 6. The remainder of the form will be used by the USFWS to track our assumptions in the BO.

[bookmark: bookmark2][bookmark: bookmark1][bookmark: bookmark0][bookmark: _GoBack]Agency and Applicant[footnoteRef:3] (Name, Email, Phone No.): FHWA ND Division, 701-250-4204, NorthDakota.fhwa@dot.gov [3:  If applicable - only needed for federal actions with applicants (e.g., for a permit, etc.) who are party to the consultation.] 


Project Name:

Project Location (include coordinates if known):

Basic Project Description (provide narrative below or attach additional information):








	
General Project Information
	YES
	NO

	Does the project occur within 0.25 miles of a known hibernaculum?
	☐	☐
	Does the project occur within 150 feet of a known maternity roost tree?
	☐	☐
	Does the project include forest conversion[footnoteRef:4]? (if yes, report acreage below) [4:  Any activity that temporarily or permanently removes suitable forested habitat, including, but not limited to, tree removal from development, energy production and transmission, mining, agriculture, etc. (see page 48 of the BO).] 

	☐	☐
	Estimated total acres of forest conversion
	

	If known, estimated acres[footnoteRef:5] of forest conversion from April 1 to October 31 [5:  If the project removes less than 10 trees and the acreage is unknown, report the acreage as less than 0.1 acre.] 

	

	If known, estimated acres of forest conversion from June 1 to July 31[footnoteRef:6] [6:  If the activity includes tree clearing in June and July, also include those acreage in April to October.] 

	

	Does the project include timber harvest? (if yes, report acreage below)
	☐	☐
	Estimated total acres of timber harvest
	

	If known, estimated acres of timber harvest from April 1 to October 31
	

	If known, estimated acres of timber harvest from June 1 to July 31
	

	Does the project include prescribed fire? (if yes, report acreage below)
	☐	☐
	Estimated total acres of prescribed fire
	

	If known, estimated acres of prescribed fire from April 1 to October 31
	

	If known, estimated acres of prescribed fire from June 1 to July 31
	

	Does the project install new wind turbines? (if yes, report capacity in MW below)
	☐	☐
	Estimated wind capacity (MW)
	



Agency Determination: 
By signing this form, the action agency determines that this project may affect the NLEB, but that any resulting incidental take of the NLEB is not prohibited by the final 4(d) rule.  
If the USFWS does not respond within 30 days from submittal of this form, the action agency may presume that its determination is informed by the best available information and that its project responsibilities under 7(a)(2) with respect to the NLEB are fulfilled through the USFWS January 5, 2016, Programmatic BO. The action agency will update this determination annually for multi-year activities.

The action agency understands that the USFWS presumes that all activities are implemented as described herein. The action agency will promptly report any departures from the described activities to the appropriate USFWS Field Office. The action agency will provide the appropriate USFWS Field Office with the results of any surveys conducted for the NLEB. Involved parties will promptly notify the appropriate USFWS Field Office upon finding a dead, injured, or sick NLEB.

Signature: ________________________________________ Date Submitted:______________
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