
 
 

CITY OF FARGO 
REQUEST FOR QUALIFCATIONS 

October 19th, 2015 
 

Architectural/Engineering Services for Ground Transportation Center 
(GTC) Deck Repair and GTC Garage Structural/Mechanical Condition 

Assessment 
 

 
I. PURPOSE 
 

The City of Fargo is seeking proposals from qualified firms to provide architectural and engineering 
services to complete concrete deck repairs at the Ground Transportation Center (GTC) located at 502 NP 
Avenue; and a structural and mechanical assessment of the GTC Parking Garage located at 402 NP 
Avenue.  
 
Requested services include: condition & assessment services, design services, bidding and contracting 
services, construction management and other associated services. 

 
II. DETAILS 
 

A. GTC Deck Repair: The GTC was constructed in 1984 and functions as the main transfer facility for the 
bus system. As such, the bus deck receives extensive abuse and based on the structural design of this 
facility and with the underground parking garage directly below – every 5 years the City pursues a 
deck assessment and repair project. Projects typically consist of expansion joint repair, concrete 
repair and a comprehensive deck overlay; in addition to miscellaneous repairs such as painting, 
striping and concrete crack repair. At minimum, this project will include design, plan & specification 
preparation, bidding/contracting and construction management services. Note that this project will 
require a bus staging plan to accommodate GTC operations during construction. 

 
B. GTC Garage – Structural & Mechanical Assessment: The underground parking garage includes 200 

parking spaces. The City wishes to conduct a visual condition survey with a focus on a structural and 
mechanical system assessment. The structural analysis shall be intended to document any distressed 
areas and the extent of any repairs or maintenance needed; from both a short term and long term 
perspective. The mechanical system assessment shall be intended to identify any necessary repairs or 
maintenance as well any design specifications, plans or recommendations to complete the repairs / 
improvements. Additionally, the City would be seeking a facility maintenance or capital improvement 
plan for this garage based on the aforementioned findings, as applicable. 

 
C. Timeframe: Services under this RFQ shall cover a one (1) year period; however, the city and 

contractor may negotiate an extension to the contract if determined to be in the best interest of both 
parties.  

 
III. SUBMITTAL INSTRUCTIONS 
 

A. Proposal: The intent of the RFQ is to assess and evaluate each respondent’s capabilities and 
qualifications. Proposals will be evaluated based on the criteria outlined in this RFQ. Sealed costs 
proposals shall be submitted with this RFQ. Interested firms shall include a memorandum formalizing 
said interest and shall also include the following: 

 
1. Cover Letter: A letter signed by a principal or authorized representative whom can make legally 

binding commitments on behalf of the entity. Cover letters shall state whether a Disadvantaged 
Business Enterprise (DBE) is part of the project and shall substantiate any efforts to involve DBE 
businesses. 
 

2. Experience/Qualifications: A profile of the respondents experience, personnel and history 
respective to the general scope of services outlined above. 

 



3. Architectural/Engineering Fee: The fee for services shall be sealed and separated from the 
proposal. The fee schedule shall be split between Task A (GTC Deck Repair) and Task B 
(Structural/Mechanical Assessment). The fee proposal of the top ranked firm will be opened 
during contract negotiations.  

 
4. Proposal: Proposals shall include a narrative description that outlines the proposed process and 

schedule to complete the project.  
 

5. Contract: Responses should include a draft contract.  
 
IV. SUBMITTAL 
 

A. Proposals will be accepted up until 4:30 p.m. on Friday November 13th, 2015. Proposals should be 
directed to the following address or submitted electronically (PDF) to the City of Fargo at 
planning@cityoffargo.com. Any questions can be directed to Joe Nigg, City of Fargo Planning 
Department by phone at 701.241.1473 or by email at jnigg@cityoffargo.com. 

 

City of Fargo 
Attn: Planning Department 
200 3rd Street North 
Fargo, North Dakota 58102 

 
B. Schedule of Dates (Tentative) 

 

Advertise for Consultant Proposals       10/19/2015 
 

Deadline for Proposal Submission       11/13/2015 
 

Review Proposals      (week of) 11/16/2015 
 

Final Contract / Contract Execution       12/07/2015 
 

Project Assessment / Design                        January 2016 
 

Project Bidding (see details below)                            April / May 2016 
 

Project Completion        11/30/2016 
 

C. Bid Process: The bidding process shall follow City procedures. This process is approximately thirty (30) 
days from bid advertisement to bid opening. 

 
V. TERMS / CONDITIONS 
 

A. The City reserves the right to reject any or all proposals. Any agreement or contract resulting from 
the acceptance of a proposal shall be on forms approved by the City and shall contain, as a minimum, 
applicable provisions of the Request for Qualifications and any City requirements for agreements and 
contracts.  

 
B. A portion of this project will be grant funded through the Federal Transit Administration (FTA) and 

the Section 5339 (Bus & Bus Facilities) capital program. Therefore, federal requirements and 
corresponding contract clauses will apply to this project and any resulting contractual arrangement. 
See attached appendices for additional information. 

 

*  Each consultant or sub-consultant will be checked and verified through the System For Award 
Management (SAM or SAMS.gov).  

 
VI. SELECTION CRITERIA 
 

A. A City of Fargo sub-committee will review all submittals consistent with City policy and will award the 
service contract to the firm which best meets the City’s needs, as determined by the City and 
pursuant to the following qualification-based criteria. 

 
Criteria 
 

1. Understanding of project objectives – 20 points 
2. Demonstrated technical capabilities – 40 points 
3. Past experience on similar projects – 20 points 
4. Key Personnel (qualifications, experience) – 20 points 

mailto:planning@cityoffargo.com


 
APPENDIX A 

 
 

Debarment or Suspension Certification 
 

The Participant, __________________________, (name of firm) certifies to the best of its knowledge 
and belief, that it and its principles: 
 

1. Are not presently debarred, suspended, proposed for debarment, declared ineligible, or 
voluntarily excluded from covered transactions by any Federal department or agency; 

2. Have not within a three-year period preceding this proposal been convicted of or had a civil 
judgment rendered against them for commission of fraud or a criminal offense in connection 
with obtaining, attempting to obtain, or performing a public (Federal, State, or Local) 
transaction or contract under a public transaction; violation of Federal or State antitrust statutes 
or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, 
making false statements, or receiving stolen property; 

3. Are not presently indicated for or otherwise criminally or civilly charged by a government entity 
(Federal, State, or Local) with commission of any of the offenses enumerated in paragraph two 
(2) of this certification; and 

4. Have not within a three-year period preceding this application/proposal had one or more public 
transactions (Federal, State, or Local) terminated for cause of default. 

THE PARTICIPANT, CERTIFIES OR AFFIRMS THE TRUTHFULNESS AND ACCURACY OF THE CONTENTS OF 
THE STATEMENTS SUBMITTED ON OR WITH THIS CERTIFICATION AND UNDERSTANDS THAT THE 
PROVISIONS OF 31 U.S.C 3801 ARE APPLICABLE THERETO. 
 
____________________________                         _____________________ 
(Signature of Authorized Official)                            Date 
 
___________________________ 
(Title of Authorized Official) 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
APPENDIX B 

 
 

Certification of Restriction of Lobbying 

The undersigned certifies, to the best of his or her knowledge and belief, that: 

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, 
to any person for influencing or attempting to influence an officer or employee of an agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in 
connection with the awarding of any Federal contract, the making of any Federal grant, the making of 
any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, 
renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person for 
making lobbying contacts to an officer or employee of any agency, a Member of Congress, an officer 
or employee of Congress, or an employee of a Member of Congress in connection with this Federal 
contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard 
Form--LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions [as amended by 
"Government wide Guidance for New Restrictions on Lobbying," 61 Fed. Reg. 1413 (1/19/96). Note: 
Language in paragraph (2) herein has been modified in accordance with Section 10 of the Lobbying 
Disclosure Act of 1995 (P.L. 104-65, to be codified at 2 U.S.C. 1601, et seq .)] 

(3) The undersigned shall require that the language of this certification be included in the award 
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under 
grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose 
accordingly. 

This certification is a material representation of fact upon which reliance was placed when this 
transaction was made or entered into. Submission of this certification is a prerequisite for making or 
entering into this transaction imposed by 31, U.S.C. § 1352 (as amended by the Lobbying Disclosure 
Act of 1995). Any person who fails to file the required certification shall be subject to a civil penalty of 
not less than $10,000 and not more than $100,000 for each such failure. 

[Note: Pursuant to 31 U.S.C. § 1352(c)(1)-(2)(A), any person who makes a prohibited expenditure or 
fails to file or amend a required certification or disclosure form shall be subject to a civil penalty of not 
less than $10,000 and not more than $100,000 for each such expenditure or failure.] 

The Contractor, ___________________, certifies or affirms the truthfulness and accuracy of each 
statement of its certification and disclosure, if any. In addition, the Contractor understands and agrees 
that the provisions of 31 U.S.C. A 3801, et seq., apply to this certification and disclosure, if any. 

__________________________      

Signature of Contractor's Authorized Official   

__________________________    _____________________________ 

Name and Title of Contractor's Authorized Official  Date 

 

 

 

 

 



APPENDIX C 

 
Federal Clauses Applicable to Contract 

Fly America Requirements - The Contractor agrees to comply with 49 U.S.C. 40118 (the "Fly America" 
Act) in accordance with the General Services Administration's regulations at 41 CFR Part 301-10, which 
provide that recipients and subrecipients of Federal funds and their contractors are required to use 
U.S. Flag air carriers for U.S Government-financed international air travel and transportation of their 
personal effects or property, to the extent such service is available, unless travel by foreign air carrier 
is a matter of necessity, as defined by the Fly America Act. The Contractor shall submit, if a foreign air 
carrier was used, an appropriate certification or memorandum adequately explaining why service by a 
U.S. flag air carrier was not available or why it was necessary to use a foreign air carrier and shall, in 
any event, provide a certificate of compliance with the Fly America requirements. The Contractor 
agrees to include the requirements of this section in all subcontracts that may involve international air 
transportation. 

Buy America - The contractor agrees to comply with 49 U.S.C. 5323(j) and 49 C.F.R. Part 661, which 
provide that Federal funds may not be obligated unless steel, iron, and manufactured products used in 
FTA-funded projects are produced in the United States, unless a waiver has been granted by FTA or 
the product is subject to a general waiver. General waivers are listed in 49 C.F.R. 661.7, and include 
final assembly in the United States for 15 passenger vans and 15 passenger wagons produced by 
Chrysler Corporation, and microcomputer equipment and software. Separate requirements for rolling 
stock are set out at 49 U.S.C. 5323(j)(2)(C) and 49 C.F.R. 661.11. Rolling stock must be assembled in 
the United States and have a 60 percent domestic content.  

Cargo Preference - Use of United States-Flag Vessels - The contractor agrees: a. to use privately owned 
United States-Flag commercial vessels to ship at least 50 percent of the gross tonnage (computed 
separately for dry bulk carriers, dry cargo liners, and tankers) involved, whenever shipping any 
equipment, material, or commodities pursuant to the underlying contract to the extent such vessels 
are available at fair and reasonable rates for United States-Flag commercial vessels; b. to furnish 
within 20 working days following the date of loading for shipments originating within the United 
States or within 30 working days following the date of leading for shipments originating outside the 
United States, a legible copy of a rated, "on-board" commercial ocean bill-of -lading in English for each 
shipment of cargo described in the preceding paragraph to the Division of National Cargo, Office of 
Market Development, Maritime Administration, Washington, DC 20590 and to the FTA recipient 
(through the contractor in the case of a subcontractor's bill-of-lading.) c. to include these 
requirements in all subcontracts issued pursuant to this contract when the subcontract may involve 
the transport of equipment, material, or commodities by ocean vessel.  

Energy Conservation - The contractor agrees to comply with mandatory standards and policies relating 
to energy efficiency which are contained in the state energy conservation plan issued in compliance with 
the Energy Policy and Conservation Act.  
 
Clean Water - (1) The Contractor agrees to comply with all applicable standards, orders or regulations 
issued pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq . The 
Contractor agrees to report each violation to the Purchaser and understands and agrees that the 
Purchaser will, in turn, report each violation as required to assure notification to FTA and the 
appropriate EPA Regional Office. 

Lobbying Restrictions - 31 U.S.C. 1352, as amended by the Lobbying Disclosure Act of 1995, P.L. 104-
65 [to be codified at 2 U.S.C. § 1601, et seq.] - Contractors who apply or bid for an award of $100,000 
or more shall file the certification required by 49 CFR part 20, "New Restrictions on Lobbying." Each 
tier certifies to the tier above that it will not and has not used Federal appropriated funds to pay any 
person or organization for influencing or attempting to influence an officer or employee of any 
agency, a member of Congress, officer or employee of Congress, or an employee of a member of 
Congress in connection with obtaining any Federal contract, grant or any other award covered by 31 



U.S.C. 1352. Each tier shall also disclose the name of any registrant under the Lobbying Disclosure Act 
of 1995 who has made lobbying contacts on its behalf with non-Federal funds with respect to that 
Federal contract, grant or award covered by 31 U.S.C. 1352. Such disclosures are forwarded from tier 
to tier up to the recipient. 

- Contractors who apply or bid for an award of $100,000 or more shall file the certification required by 
49 CFR part 20, "New Restrictions on Lobbying." Each tier certifies to the tier above that it will not and 
has not used Federal appropriated funds to pay any person or organization for influencing or attempting 
to influence an officer or employee of any agency, a member of Congress, officer or employee of 
Congress, or an employee of a member of Congress in connection with obtaining any Federal contract, 
grant or any other award covered by 31 U.S.C. 1352. Each tier shall also disclose the name of any 
registrant under the Lobbying Disclosure Act of 1995 who has made lobbying contacts on its behalf with 
non-Federal funds with respect to that Federal contract, grant or award covered by 31 U.S.C. 1352. Such 
disclosures are forwarded from tier to tier up to the recipient.  

Access to Records - The following access to records requirements apply to this Contract: 

1. Where the Purchaser is not a State but a local government and is the FTA Recipient or a subgrantee 
of the FTA Recipient in accordance with 49 C. F. R. 18.36(i), the Contractor agrees to provide the 
Purchaser, the FTA Administrator, the Comptroller General of the United States or any of their 
authorized representatives access to any books, documents, papers and records of the Contractor 
which are directly pertinent to this contract for the purposes of making audits, examinations, excerpts 
and transcriptions. Contractor also agrees, pursuant to 49 C. F. R. 633.17 to provide the FTA 
Administrator or his authorized representatives including any PMO Contractor access to Contractor's 
records and construction sites pertaining to a major capital project, defined at 49 U.S.C. 5302(a)1, 
which is receiving federal financial assistance through the programs described at 49 U.S.C. 5307, 5309 
or 5311. 

2. Where the Purchaser is a State and is the FTA Recipient or a subgrantee of the FTA Recipient in 
accordance with 49 C.F.R. 633.17, Contractor agrees to provide the Purchaser, the FTA Administrator 
or his authorized representatives, including any PMO Contractor, access to the Contractor's records 
and construction sites pertaining to a major capital project, defined at 49 U.S.C. 5302(a)1, which is 
receiving federal financial assistance through the programs described at 49 U.S.C. 5307, 5309 or 5311. 
By definition, a major capital project excludes contracts of less than the simplified acquisition 
threshold currently set at $100,000. 

3. Where the Purchaser enters into a negotiated contract for other than a small purchase or under the 
simplified acquisition threshold and is an institution of higher education, a hospital or other non-profit 
organization and is the FTA Recipient or a subgrantee of the FTA Recipient in accordance with 49 
C.F.R. 19.48, Contractor agrees to provide the Purchaser, FTA Administrator, the Comptroller General 
of the United States or any of their duly authorized representatives with access to any books, 
documents, papers and record of the Contractor which are directly pertinent to this contract for the 
purposes of making audits, examinations, excerpts and transcriptions. 

4. Where any Purchaser which is the FTA Recipient or a subgrantee of the FTA Recipient in accordance 
with 49 U.S.C. 5325(a) enters into a contract for a capital project or improvement (defined at 49 U.S.C. 
5302(a)1) through other than competitive bidding, the Contractor shall make available records related 
to the contract to the Purchaser, the Secretary of Transportation and the Comptroller General or any 
authorized officer or employee of any of them for the purposes of conducting an audit and inspection. 

5. The Contractor agrees to permit any of the foregoing parties to reproduce by any means 
whatsoever or to copy excerpts and transcriptions as reasonably needed. 

6. The Contractor agrees to maintain all books, records, accounts and reports required under this 
contract for a period of not less than three years after the date of termination or expiration of this 
contract, except in the event of litigation or settlement of claims arising from the performance of this 
contract, in which case Contractor agrees to maintain same until the Purchaser, the FTA 
Administrator, the Comptroller General, or any of their duly authorized representatives, have 



disposed of all such litigation, appeals, claims or exceptions related thereto. Reference 49 CFR 
18.39(i)(11). 

7. FTA does not require the inclusion of these requirements in subcontracts.  

Federal Changes - Contractor shall at all times comply with all applicable FTA regulations, policies, 
procedures and directives, including without limitation those listed directly or by reference in the 
Master Agreement between Purchaser and FTA, as they may be amended or promulgated from time 
to time during the term of this contract. Contractor's failure to so comply shall constitute a material 
breach of this contract. 

Recovered Materials - The contractor agrees to comply with all the requirements of Section 6002 of 
the Resource Conservation and Recovery Act (RCRA), as amended (42 U.S.C. 6962), including but not 
limited to the regulatory provisions of 40 CFR Part 247, and Executive Order 12873, as they apply to 
the procurement of the items designated in Subpart B of 40 CFR Part 247. 

Davis-Bacon and Copeland Anti-Kickback Acts 
 
(1) Minimum wages - (i) All laborers and mechanics employed or working upon the site of the work (or 
under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or 
development of the project), will be paid unconditionally and not less often than once a week, and 
without subsequent deduction or rebate on any account (except such payroll deductions as are 
permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the 
full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment 
computed at rates not less than those contained in the wage determination of the Secretary of Labor 
which is attached hereto and made a part hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers and mechanics.  
 
Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of 
the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or 
mechanics, subject to the provisions of paragraph (1)(iv) of this section; also, regular contributions made 
or costs incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or 
programs which cover the particular weekly period, are deemed to be constructively made or incurred 
during such weekly period. Such laborers and mechanics shall be paid the appropriate wage rate and 
fringe benefits on the wage determination for the classification of work actually performed, without 
regard to skill, except as provided in 29 CFR Part 5.5(a)(4). Laborers or mechanics performing work in 
more than one classification may be compensated at the rate specified for each classification for the 
time actually worked therein: Provided, That the employer's payroll records accurately set forth the 
time spent in each classification in which work is performed. The wage determination (including any 
additional classifications and wage rates conformed under paragraph (1)(ii) of this section) and the 
Davis-Bacon poster (WH-1321) shall be posted at all times by the contractor and its subcontractors at 
the site of the work in a prominent and accessible place where it can be easily seen by the workers.  
 
(ii)(A) The contracting officer shall require that any class of laborers or mechanics, including helpers, 
which is not listed in the wage determination and which is to be employed under the contract shall be 
classified in conformance with the wage determination. The contracting officer shall approve an 
additional classification and wage rate and fringe benefits therefore only when the following criteria 
have been met:  
 
(1) Except with respect to helpers as defined as 29 CFR 5.2(n)(4), the work to be performed by the 
classification requested is not performed by a classification in the wage determination; and  
 
(2) The classification is utilized in the area by the construction industry; and  
 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to 
the wage rates contained in the wage determination; and  



 
(4) With respect to helpers as defined in 29 CFR 5.2(n)(4), such a classification prevails in the area in 
which the work is performed.  
 
(B) If the contractor and the laborers and mechanics to be employed in the classification (if known), or 
their representatives, and the contracting officer agree on the classification and wage rate (including the 
amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by 
the contracting officer to the Administrator of the Wage and Hour Division, Employment Standards 
Administration, U.S. Department of Labor, Washington, DC 20210. The Administrator, or an authorized 
representative, will approve, modify, or disapprove every additional classification action within 30 days 
of receipt and so advise the contracting officer or will notify the contracting officer within the 30-day 
period that additional time is necessary.  
 
(C) In the event the contractor, the laborers or mechanics to be employed in the classification or their 
representatives, and the contracting officer do not agree on the proposed classification and wage rate 
(including the amount designated for fringe benefits, where appropriate), the contracting officer shall 
refer the questions, including the views of all interested parties and the recommendation of the 
contracting officer, to the Administrator for determination. The Administrator, or an authorized 
representative, will issue a determination within 30 days of receipt and so advise the contracting officer 
or will notify the contracting officer within the 30-day period that additional time is necessary.  
 
(D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs 
(a)(1)(ii) (B) or (C) of this section, shall be paid to all workers performing work in the classification under 
this contract from the first day on which work is performed in the classification.  
 
(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics 
includes a fringe benefit which is not expressed as an hourly rate, the contractor shall either pay the 
benefit as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly 
cash equivalent thereof.  
 
(iv) If the contractor does not make payments to a trustee or other third person, the contractor may 
consider as part of the wages of any laborer or mechanic the amount of any costs reasonably 
anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the Secretary 
of Labor has found, upon the written request of the contractor, that the applicable standards of the 
Davis-Bacon Act have been met. The Secretary of Labor may require the contractor to set aside in a 
separate account assets for the meeting of obligations under the plan or program.  
 
(v)(A) The contracting officer shall require that any class of laborers or mechanics which is not listed in 
the wage determination and which is to be employed under the contract shall be classified in 
conformance with the wage determination. The contracting officer shall approve an additional 
classification and wage rate and fringe benefits therefore only when the following criteria have been 
met:  
 
(1) The work to be performed by the classification requested is not performed by a classification in the 
wage determination; and  
 
(2) The classification is utilized in the area by the construction industry; and  
 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to 
the wage rates contained in the wage determination.  
 
(B) If the contractor and the laborers and mechanics to be employed in the classification (if known), or 
their representatives, and the contracting officer agree on the classification and wage rate (including the 
amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by 
the contracting officer to the Administrator of the Wage and Hour Division, Employment Standards 



Administration, Washington, DC 20210. The Administrator, or an authorized representative, will 
approve, modify, or disapprove every additional classification action within 30 days of receipt and so 
advise the contracting officer or will notify the contracting officer within the 30-day period that 
additional time is necessary.  
 
(C) In the event the contractor, the laborers or mechanics to be employed in the classification or their 
representatives, and the contracting officer do not agree on the proposed classification and wage rate 
(including the amount designated for fringe benefits, where appropriate), the contracting officer shall 
refer the questions, including the views of all interested parties and the recommendation of the 
contracting officer, to the Administrator for determination. The Administrator, or an authorized 
representative, will issue a determination with 30 days of receipt and so advise the contracting officer or 
will notify the contracting officer within the 30-day period that additional time is necessary.  
 
(D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs 
(a)(1)(v) (B) or (C) of this section, shall be paid to all workers performing work in the classification under 
this contract from the first day on which work is performed in the classification.  
 
(2) Withholding – The City of Fargo shall upon its own action or upon written request of an authorized 
representative of the Department of Labor withhold or cause to be withheld from the contractor under 
this contract or any other Federal contract with the same prime contractor, or any other federally-
assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by the same prime 
contractor, so much of the accrued payments or advances as may be considered necessary to pay 
laborers and mechanics, including apprentices, trainees, and helpers, employed by the contractor or any 
subcontractor the full amount of wages required by the contract. In the event of failure to pay any 
laborer or mechanic, including any apprentice, trainee, or helper, employed or working on the site of the 
work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the 
construction or development of the project), all or part of the wages required by the contract, the City 
of Fargo may, after written notice to the contractor, sponsor, applicant, or owner, take such action as 
may be necessary to cause the suspension of any further payment, advance, or guarantee of funds until 
such violations have ceased.  
 
(3) Payrolls and basic records - (i) Payrolls and basic records relating thereto shall be maintained by the 
contractor during the course of the work and preserved for a period of three years thereafter for all 
laborers and mechanics working at the site of the work (or under the United States Housing Act of 1937, 
or under the Housing Act of 1949, in the construction or development of the project). Such records shall 
contain the name, address, and social security number of each such worker, his or her correct 
classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona 
fide fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-
Bacon Act), daily and weekly number of hours worked, deductions made and actual wages paid. 
Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or 
mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan or 
program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records 
which show that the commitment to provide such benefits is enforceable, that the plan or program is 
financially responsible, and that the plan or program has been communicated in writing to the laborers 
or mechanics affected, and records which show the costs anticipated or the actual cost incurred in 
providing such benefits. Contractors employing apprentices or trainees under approved programs shall 
maintain written evidence of the registration of apprenticeship programs and certification of trainee 
programs, the registration of the apprentices and trainees, and the ratios and wage rates prescribed in 
the applicable programs.  
 
(ii)(A) The contractor shall submit weekly for each week in which any contract work is performed a copy 
of all payrolls to the City of Fargo for transmission to the Federal Transit Administration. The payrolls 
submitted shall set out accurately and completely all of the information required to be maintained 
under section 5.5(a)(3)(i) of Regulations, 29 CFR part 5. This information may be submitted in any form 
desired. Optional Form WH-347 is available for this purpose and may be purchased from the 



Superintendent of Documents (Federal Stock Number 029-005-00014-1), U.S. Government Printing 
Office, Washington, DC 20402. The prime contractor is responsible for the submission of copies of 
payrolls by all subcontractors.  
 
(B) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by the 
contractor or subcontractor or his or her agent who pays or supervises the payment of the persons 
employed under the contract and shall certify the following:  
 
(1) That the payroll for the payroll period contains the information required to be maintained under 
section 5.5(a)(3)(i) of Regulations, 29 CFR part 5 and that such information is correct and complete;  
 
(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the 
contract during the payroll period has been paid the full weekly wages earned, without rebate, either 
directly or indirectly, and that no deductions have been made either directly or indirectly from the full 
wages earned, other than permissible deductions as set forth in Regulations, 29 CFR part 3;  
 
(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe 
benefits or cash equivalents for the classification of work performed, as specified in the applicable wage 
determination incorporated into the contract.  
 
(C) The weekly submission of a properly executed certification set forth on the reverse side of Optional 
Form WH-347 shall satisfy the requirement for submission of the "Statement of Compliance" required 
by paragraph (a)(3)(ii)(B) of this section.  
 
(D) The falsification of any of the above certifications may subject the contractor or subcontractor to 
civil or criminal prosecution under section 1001 of title 18 and section 231 of title 31 of the United 
States Code.  
 
(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of this 
section available for inspection, copying, or transcription by authorized representatives of the Federal 
Transit Administration or the Department of Labor, and shall permit such representatives to interview 
employees during working hours on the job. If the contractor or subcontractor fails to submit the 
required records or to make them available, the Federal agency may, after written notice to the 
contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension 
of any further payment, advance, or guarantee of funds. Furthermore, failure to submit the required 
records upon request or to make such records available may be grounds for debarment action pursuant 
to 29 CFR 5.12.  
 
(4) Apprentices and trainees - (i) Apprentices - Apprentices will be permitted to work at less than the 
predetermined rate for the work they performed when they are employed pursuant to and individually 
registered in a bona fide apprenticeship program registered with the U.S. Department of Labor, 
Employment and Training Administration, Bureau of Apprenticeship and Training, or with a State 
Apprenticeship Agency recognized by the Bureau, or if a person is employed in his or her first 90 days of 
probationary employment as an apprentice in such an apprenticeship program, who is not individually 
registered in the program, but who has been certified by the Bureau of Apprenticeship and Training or a 
State Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an 
apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft classification 
shall not be greater than the ratio permitted to the contractor as to the entire work force under the 
registered program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or 
otherwise employed as stated above, shall be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. In addition, any apprentice performing 
work on the job site in excess of the ratio permitted under the registered program shall be paid not less 
than the applicable wage rate on the wage determination for the work actually performed. Where a 
contractor is performing construction on a project in a locality other than that in which its program is 
registered, the ratios and wage rates (expressed in percentages of the journeyman's hourly rate) 



specified in the contractor's or subcontractor's registered program shall be observed. Every apprentice 
must be paid at not less than the rate specified in the registered program for the apprentice's level of 
progress, expressed as a percentage of the journeymen hourly rate specified in the applicable wage 
determination. Apprentices shall be paid fringe benefits in accordance with the provisions of the 
apprenticeship program. If the apprenticeship program does not specify fringe benefits, apprentices 
must be paid the full amount of fringe benefits listed on the wage determination for the applicable 
classification. If the Administrator of the Wage and Hour Division of the U.S. Department of Labor 
determines that a different practice prevails for the applicable apprentice classification, fringes shall be 
paid in accordance with that determination. In the event the Bureau of Apprenticeship and Training, or a 
State Apprenticeship Agency recognized by the Bureau, withdraws approval of an apprenticeship 
program, the contractor will no longer be permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable program is approved.  
 
(ii) Trainees - Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the 
predetermined rate for the work performed unless they are employed pursuant to and individually 
registered in a program which has received prior approval, evidenced by formal certification by the U.S. 
Department of Labor, Employment and Training Administration. The ratio of trainees to journeymen on 
the job site shall not be greater than permitted under the plan approved by the Employment and 
Training Administration. Every trainee must be paid at not less than the rate specified in the approved 
program for the trainee's level of progress, expressed as a percentage of the journeyman hourly rate 
specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with 
the provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees 
shall be paid the full amount of fringe benefits listed on the wage determination unless the 
Administrator of the Wage and Hour Division determines that there is an apprenticeship program 
associated with the corresponding journeyman wage rate on the wage determination which provides for 
less than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who is 
not registered and participating in a training plan approved by the Employment and Training 
Administration shall be paid not less than the applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any trainee performing work on the job site in 
excess of the ratio permitted under the registered program shall be paid not less than the applicable 
wage rate on the wage determination for the work actually performed. In the event the Employment 
and Training Administration withdraws approval of a training program, the contractor will no longer be 
permitted to utilize trainees at less than the applicable predetermined rate for the work performed until 
an acceptable program is approved.  
 
(iii) Equal employment opportunity - The utilization of apprentices, trainees and journeymen under this 
part shall be in conformity with the equal employment opportunity requirements of Executive Order 
11246, as amended, and 29 CFR part 30.  

(5) Compliance with Copeland Act requirements - The contractor shall comply with the 
requirements of 29 CFR part 3, which are incorporated by reference in this contract.  

(6) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the clauses 
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the Federal Transit 
Administration may by appropriate instructions require, and also a clause requiring the subcontractors 
to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible for 
the compliance by any subcontractor or lower tier subcontractor with all the contract clauses in 29 
CFR 5.5.  
 
(7) Contract termination: debarment - A breach of the contract clauses in 29 CFR 5.5 may be grounds 
for termination of the contract, and for debarment as a contractor and a subcontractor as provided in 
29 CFR 5.12.  
 
(8) Compliance with Davis-Bacon and Related Act requirements - All rulings and interpretations of the 
Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by 
reference in this contract.  



 
(9) Disputes concerning labor standards - Disputes arising out of the labor standards provisions of this 
contract shall not be subject to the general disputes clause of this contract. Such disputes shall be 
resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR parts 5, 6, 
and 7. Disputes within the meaning of this clause include disputes between the contractor (or any of 
its subcontractors) and the contracting agency, the U.S. Department of Labor, or the employees or 
their representatives.  
 
(10) Certification of eligibility - (i) By entering into this contract, the contractor certifies that neither it 
(nor he or she) nor any person or firm who has an interest in the contractor's firm is a person or firm 
ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 
CFR 5.12(a)(1).  
 
(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).  
 
(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001. 

Contract Work Hours and Safety Standards 
 
(1) Overtime requirements - No contractor or subcontractor contracting for any part of the contract 
work which may require or involve the employment of laborers or mechanics shall require or permit 
any such laborer or mechanic in any workweek in which he or she is employed on such work to work 
in excess of forty hours in such workweek unless such laborer or mechanic receives compensation at a 
rate not less than one and one-half times the basic rate of pay for all hours worked in excess of forty 
hours in such workweek.  
 
(2) Violation; liability for unpaid wages; liquidated damages - In the event of any violation of the clause 
set forth in paragraph (1) of this section the contractor and any subcontractor responsible therefor 
shall be liable for the unpaid wages. In addition, such contractor and subcontractor shall be liable to 
the United States for liquidated damages. Such liquidated damages shall be computed with respect to 
each individual laborer or mechanic, including watchmen and guards, employed in violation of the 
clause set forth in paragraph (1) of this section, in the sum of $10 for each calendar day on which such 
individual was required or permitted to work in excess of the standard workweek of forty hours 
without payment of the overtime wages required by the clause set forth in paragraph (1) of this 
section.  
 
(3) Withholding for unpaid wages and liquidated damages - The City of Fargo shall upon its own action 
or upon written request of an authorized representative of the Department of Labor withhold or 
cause to be withheld, from any moneys payable on account of work performed by the contractor or 
subcontractor under any such contract or any other Federal contract with the same prime contractor, 
or any other federally-assisted contract subject to the Contract Work Hours and Safety Standards Act, 
which is held by the same prime contractor, such sums as may be determined to be necessary to 
satisfy any liabilities of such contractor or subcontractor for unpaid wages and liquidated damages as 
provided in the clause set forth in paragraph (2) of this section.  
 
(4) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the clauses set forth 
in paragraphs (1) through (4) of this section and also a clause requiring the subcontractors to include 
these clauses in any lower tier subcontracts. The prime contractor shall be responsible for compliance 
by any subcontractor or lower tier subcontractor with the clauses set forth in paragraphs (1) through 
(4) of this section. 

No Obligation by the Federal Government.  

(1) The Purchaser and Contractor acknowledge and agree that, notwithstanding any concurrence by 
the Federal Government in or approval of the solicitation or award of the underlying contract, absent 



the express written consent by the Federal Government, the Federal Government is not a party to this 
contract and shall not be subject to any obligations or liabilities to the Purchaser, Contractor, or any 
other party (whether or not a party to that contract) pertaining to any matter resulting from the 
underlying contract. 

(2) The Contractor agrees to include the above clause in each subcontract financed in whole or in part 
with Federal assistance provided by FTA. It is further agreed that the clause shall not be modified, 
except to identify the subcontractor who will be subject to its provisions. 

Program Fraud and False or Fraudulent Statements or Related Acts.  

(1) The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of 1986, 
as amended, 31 U.S.C. § § 3801 et seq . and U.S. DOT regulations, "Program Fraud Civil Remedies," 49 
C.F.R. Part 31, apply to its actions pertaining to this Project. Upon execution of the underlying 
contract, the Contractor certifies or affirms the truthfulness and accuracy of any statement it has 
made, it makes, it may make, or causes to be made, pertaining to the underlying contract or the FTA 
assisted project for which this contract work is being performed. In addition to other penalties that 
may be applicable, the Contractor further acknowledges that if it makes, or causes to be made, a false, 
fictitious, or fraudulent claim, statement, submission, or certification, the Federal Government 
reserves the right to impose the penalties of the Program Fraud Civil Remedies Act of 1986 on the 
Contractor to the extent the Federal Government deems appropriate. 

(2) The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or 
fraudulent claim, statement, submission, or certification to the Federal Government under a contract 
connected with a project that is financed in whole or in part with Federal assistance originally 
awarded by FTA under the authority of 49 U.S.C. § 5307, the Government reserves the right to impose 
the penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5307(n)(1) on the Contractor, to the extent the 
Federal Government deems appropriate. 

(3) The Contractor agrees to include the above two clauses in each subcontract financed in whole or in 
part with Federal assistance provided by FTA. It is further agreed that the clauses shall not be 
modified, except to identify the subcontractor who will be subject to the provisions. 

Termination 

a. Termination for Convenience. The City may terminate this contract, in whole or in part, at any 
time by written notice to the Contractor when it is in the Government's best interest. The 
Contractor shall be paid its costs, including contract close-out costs, and profit on work performed 
up to the time of termination. The Contractor shall promptly submit its termination claim to the City 
to be paid the Contractor. If the Contractor has any property in its possession belonging to the City, 
the Contractor will account for the same, and dispose of it in the manner the City directs. 

The (Recipient) may terminate this contract, in whole or in part, at any time by written notice to the 
Contractor when it is in the Government's best interest. The Contractor shall be paid its costs, 
including contract close-out costs, and profit on work performed up to the time of termination. The 
Contractor shall promptly submit its termination claim to (Recipient) to be paid the Contractor. If the 
Contractor has any property in its possession belonging to the (Recipient), the Contractor will account 
for the same, and dispose of it in the manner the (Recipient) directs.  

b. Termination for Default.  If the Contractor does not deliver supplies in accordance with the 
contract delivery schedule, or, if the contract is for services, the Contractor fails to perform in the 
manner called for in the contract, or if the Contractor fails to comply with any other provisions of 
the contract, the (Recipient) may terminate this contract for default. Termination shall be effected 
by serving a notice of termination on the contractor setting forth the manner in which the 
Contractor is in default. The contractor will only be paid the contract price for supplies delivered and 
accepted, or services performed in accordance with the manner of performance set forth in the 
contract. 



If the Contractor does not deliver supplies in accordance with the contract delivery schedule, or, if the 
contract is for services, the Contractor fails to perform in the manner called for in the contract, or if 
the Contractor fails to comply with any other provisions of the contract, the (Recipient) may terminate 
this contract for default. Termination shall be effected by serving a notice of termination on the 
contractor setting forth the manner in which the Contractor is in default. The contractor will only be 
paid the contract price for supplies delivered and accepted, or services performed in accordance with 
the manner of performance set forth in the contract.  

If it is later determined by the City that the Contractor had an excusable reason for not performing, 
such as a strike, fire, or flood, events which are not the fault of or are beyond the control of the 
Contractor, the City, after setting up a new delivery of performance schedule, may allow the 
Contractor to continue work, or treat the termination as a termination for convenience. 

c. Opportunity to Cure. The City of Fargo in its sole discretion may, in the case of a termination for 
breach or default, allow the Contractor [an appropriately short period of time] in which to cure the 
defect. In such case, the notice of termination will state the time period in which cure is permitted 
and other appropriate conditions 

The City in its sole discretion may, in the case of a termination for breach or default, allow the 
Contractor [an appropriately short period of time] in which to cure the defect. In such case, the notice 
of termination will state the time period in which cure is permitted and other appropriate conditions  

If Contractor fails to remedy to City's satisfaction the breach or default of any of the terms, 
covenants, or conditions of this Contract within [ten (10) days] after receipt by Contractor of written 
notice from City setting forth the nature of said breach or default, they shall have the right to 
terminate the Contract without any further obligation to Contractor. Any such termination for 
default shall not in any way operate to preclude the City from also pursuing all available remedies 
against Contractor and its sureties for said breach or default. 

Suspension and Debarment  
 
This contract is a covered transaction for purposes of 49 CFR Part 29. As such, the contractor is required 
to verify that none of the contractor, its principals, as defined at 49 CFR 29.995, or affiliates, as defined 
at 49 CFR 29.905, are excluded or disqualified as defined at 49 CFR 29.940 and 29.945.  
 
The contractor is required to comply with 49 CFR 29, Subpart C and must include the requirement to 
comply with 49 CFR 29, Subpart C in any lower tier covered transaction it enters into. 
 
By signing and submitting its bid or proposal, the bidder or proposer certifies as follows: 
 
The certification in this clause is a material representation of fact relied upon by the City of Fargo. If it is 
later determined that the bidder or proposer knowingly rendered an erroneous certification, in addition 
to remedies available to the City of Fargo, the Federal Government may pursue available remedies, 
including but not limited to suspension and/or debarment. The bidder or proposer agrees to comply 
with the requirements of 49 CFR 29, Subpart C while this offer is valid and throughout the period of any 
contract that may arise from this offer. The bidder or proposer further agrees to include a provision 
requiring such compliance in its lower tier covered transactions.  

Civil Rights 

The following requirements apply to the underlying contract:  

(1) Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 42 U.S.C. § 
2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 U.S.C. § 6102, section 202 
of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12132, and Federal transit law at 49 U.S.C. 
§ 5332, the Contractor agrees that it will not discriminate against any employee or applicant for 
employment because of race, color, creed, national origin, sex, age, or disability. In addition, the 



Contractor agrees to comply with applicable Federal implementing regulations and other 
implementing requirements FTA may issue.  

(2) Equal Employment Opportunity - The following equal employment opportunity requirements 
apply to the underlying contract: 

(a) Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the Civil Rights Act, as 
amended, 42 U.S.C. § 2000e, and Federal transit laws at 49 U.S.C. § 5332, the Contractor agrees to 
comply with all applicable equal employment opportunity requirements of U.S. Department of Labor 
(U.S. DOL) regulations, "Office of Federal Contract Compliance Programs, Equal Employment 
Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq ., (which implement Executive Order 
No. 11246, "Equal Employment Opportunity," as amended by Executive Order No. 11375, "Amending 
Executive Order 11246 Relating to Equal Employment Opportunity," 42 U.S.C. § 2000e note), and 
with any applicable Federal statutes, executive orders, regulations, and Federal policies that may in 
the future affect construction activities undertaken in the course of the Project. The Contractor 
agrees to take affirmative action to ensure that applicants are employed, and that employees are 
treated during employment, without regard to their race, color, creed, national origin, sex, or age. 
Such action shall include, but not be limited to, the following: employment, upgrading, demotion or 
transfer, recruitment or recruitment advertising, layoff or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeship. In addition, the Contractor agrees 
to comply with any implementing requirements FTA may issue. 

(b) Age - In accordance with section 4 of the Age Discrimination in Employment Act of 1967, as 
amended, 29 U.S.C. § § 623 and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees to 
refrain from discrimination against present and prospective employees for reason of age. In addition, 
the Contractor agrees to comply with any implementing requirements FTA may issue. 

(c) Disabilities - In accordance with section 102 of the Americans with Disabilities Act, as amended, 
42 U.S.C. § 12112, the Contractor agrees that it will comply with the requirements of U.S. Equal 
Employment Opportunity Commission, "Regulations to Implement the Equal Employment Provisions 
of the Americans with Disabilities Act," 29 C.F.R. Part 1630, pertaining to employment of persons 
with disabilities. In addition, the Contractor agrees to comply with any implementing requirements 
FTA may issue. 

(3) The Contractor also agrees to include these requirements in each subcontract financed in whole 
or in part with Federal assistance provided by FTA, modified only if necessary to identify the affected 
parties. 

Disadvantaged Business Enterprises  
 
a. This contract is subject to the requirements of Title 49, Code of Federal Regulations, Part 26, 
Participation by Disadvantaged Business Enterprises in Department of Transportation Financial 
Assistance Programs. The agency’s overall goal for DBE participation is 1.22%. A separate contract 
goal has not been established for this procurement.  
 
b. The contractor shall not discriminate on the basis of race, color, national origin, or sex in the 
performance of this contract. The contractor shall carry out applicable requirements of 49 CFR Part 
26 in the award and administration of this DOT-assisted contract. Failure by the contractor to carry 
out these requirements is a material breach of this contract, which may result in the termination of 
this contract or such other remedy as the City of Fargo deems appropriate. Each subcontract the 
contractor signs with a subcontractor must include the assurance in this paragraph (see 49 CFR 
26.13(b)).  
 
c. The contractor is required to pay its subcontractors performing work related to this contract for 
satisfactory performance of that work no later than 30 days after the contractor’s receipt of payment 
for that work from the City of Fargo. In addition, is required to return any retainage payments to 
those subcontractors within 30 days after the subcontractor's work related to this contract is 
satisfactorily completed. 



 
d. The contractor must promptly notify the City of Fargo whenever a DBE subcontractor performing 
work related to this contract is terminated or fails to complete its work, and must make good faith 
efforts to engage another DBE subcontractor to perform at least the same amount of work. The 
contractor may not terminate any DBE subcontractor and perform that work through its own forces 
or those of an affiliate without prior written consent of the City of Fargo.  

e. In connection with the performance of this project, the Contractor will cooperate with the City of 
Fargo in the utilization of disadvantaged business enterprises (DBE) including women-owned business 
enterprises and small businesses enterprises (SBE) for the duration of the contract and will use its best 
efforts to insure that DBE and SBE have the maximum practicable opportunity to compete for 
subcontract work.  In order to insure that a fair proportion of the purchases of supplies and services is 
placed with DBE and/or SBE, the Contractor agrees to take affirmative action to identify disadvantaged 
business and small business firms, solicit bids or quotations from them for supplies and services 
related to this proposal. 

 
Outreach:  The Contractor will work to identify potential DBEs and SBEs and check applicable 
directories.  If a DBE/SBE provides goods or services that are applicable to the project, the Contractor 
will check the listing of eligible DBEs/SBEs and notify the DBE/SBE of the contracting opportunity and 
give a chance to bid on the project.  SBEs are defined according to number of employees and gross 
receipts, and thresholds are determined by the Small Business Administration according to industry 
type. 

Incorporation of Federal Transit Administration (FTA) Terms - The preceding provisions include, in 
part, certain Standard Terms and Conditions required by DOT, whether or not expressly set forth in 
the preceding contract provisions. All contractual provisions required by DOT, as set forth in FTA 
Circular 4220.1 (as amended) are hereby incorporated by reference. Anything to the contrary herein 
notwithstanding, all FTA mandated terms shall be deemed to control in the event of a conflict with 
other provisions contained in this Agreement. The Contractor shall not perform any act, fail to 
perform any act, or refuse to comply with any City of Fargo requests which would cause City of 
Fargo to be in violation of the FTA terms and conditions.  

Drug and Alcohol Testing 

The contractor agrees to participate in recipient’s drug and alcohol program established in compliance 
with 49 CFR 655. 
 
Bid Protest Procedures 

 
(1) General:  Protests will be accepted from prospective bidders or offerors whose direct economic 
interest would be affected by the award of a contract or by failure to award a contract.  The City of 
Fargo will consider all protests or objections filed in a timely manner regarding the award of a 
contract, whether submitted before or after award.  All protests shall be in writing and shall be 
supported by sufficient information to enable the protest to be considered.  A protest will not be 
considered if it is insufficiently supported or it is not received within the time limits specified 
herein.  Protest submissions should be concise, logically arranged, and clearly state the ground for 
the protest.  Protests must include at least the following information: 

 
• Name, address, and telephone number of protestor. 
• Identification of the solicitation or bid. 
• A detailed statement of the legal and factual grounds of the protest, including 

copies of relevant documents. 
• A statement as to what relief is requested. 

 
Protests should be sent via certified mail through the U.S. Postal Service to: 

                     



City of Fargo                               
c/o Planning Department                
200 3rd Street North                                                      
Fargo, ND  58102 
 

Protests must be filed with the City of Fargo in accordance with our procedures and time 
requirements.  The protest must be complete and contain all the issues that the protestor believes 
relevant.  The City of Fargo will respond to each substantive issue raised in the protest.  Failure to 
include an issue in the protest will preclude raising the issue to FTA, if the protest is appealed to 
that agency.  Following an adverse decision by the City, protestor may file a protest with FTA under 
certain limited circumstances listed in paragraph (f). 

 
On occasion, when considered appropriate by the Fargo City Administrator, an informal conference 
on the merits of the protest with all interested parties may be held. 

 
(2) Protests: 

 
(a) Solicitation Phase  - Protests concerning the solicitation must be submitted in writing by COB 
December 4, 2015.  If the written protest is not received by the time specified, award may be made 
in the normal manner unless the City of Fargo, upon investigation, find that remedial action is 
required.  Oral protests not followed up by a written protest will be disregarded. 
 
Notice of a protest and the basis therefore will be given to all potential bidders or offerors. 
 
(b) Pre-Award Phase - When a protest against the making of an award is received after receipt of 
bids or proposals but prior to award, the City of Fargo may determine to withhold the award 
pending disposition of the protest.  The City of Fargo will provide a written response to each 
material issue raised in the written protest.  Notice of a protest as well as the City’s response will 
be provided to bidders/proposers who responded to the solicitation and are in line for the award of 
a contract. 
 
Where a written protest against the making of an award is received by the time specified (COB 
November 20, 2015), an award will not be made unless the City determines that: 

 
• The items to be procured are urgently required; 
 
• Delivery or performance will be unduly delayed by failure to make award promptly; 

or, 
 
• Failure to make award will otherwise cause undue harm to the City or the Federal 

Government. 
 

If award is made, the City will document the file to explain the need for an award and will give 
written notice of the decision to proceed with the award to the protestor and, as appropriate, to 
others concerned by COB December 4, 2015. 
 
(c) Protests After Award -  A protest received by COB December 18, 2015, shall be reviewed by 
Metro Area Transit, Fargo Planning Department and the City Legal Department.  The selected 
contractor will, in any event, be furnished with the notice of protest and the basis therefore.  When 
it appears likely that an award may be invalidated and a delay in receiving the supplies or services is 
not prejudicial to the City’s interest, the City may consider a mutual agreement with the contractor 
to suspend performance on a no-cost basis.  A written response by the City will be issued by COB 
December 31, 2015. 
 



(d) Post-Award Appeals - Appeals must be sent in writing to the Fargo City Commission by COB 
December 18, 2015.  The Fargo City Commission will schedule a hearing between December 18 – 
January 16, 2016, where the appellant may be heard.  The Fargo City Commission will issue the 
Planning Department a final written determination by January 23, 2016. 
 
The decision of the Commission and/or Council is final and no further appeals may be made. 
 
(e) Determination of Interested Party -  An interested party is an actual prospective bidder or 
offeror whose direct economic interest would be affected by award of a contract or failure to 
award a contract.  This definition specifically excludes subcontractors and suppliers. 

(i) The ability to qualify as an actual or prospective bidder/proposer ends when the 
bid/proposal period ends. 

(ii)  The offer received from the protestor must be technically responsive. 

(iii) The protestor must be the next in line to receive the award if the protested issues 
prevail. 

(iv)  If not next in line, the protestor must successfully challenge all intervening offers to 
establish next in line status. 

(f) Protests to FTA -  Under certain limited circumstances, an interested party may protest to FTA 
the award of a contract pursuant to an FTA grant.  FTA’s review of any protest will be limited to 
alleged failure of Metro Area Transit to have or follow its written protest procedures or alleged 
failure to review a complaint or protest. 

Time for Filing - An appeal to FTA must be received by FTA Region VIII within five (5) working 
days of the date the protester learned or should have learned of an adverse decision by the 
grantee or other basis of appeal to FTA.  Protests should be addressed to: 

 
                    U.S. Department of Transportation 
                    Federal Transit Administration, Region VIII 
                    12300 W Dakota Ave, Suite 310 
                    Lakewood, CO  80228 
 

Violations of Federal law or regulation will be handled by the complaint process stated within 
the law or regulation. 
 
Submission of Protest to FTA 

(i) A protestor must exhaust all administrative remedies with the City before pursuing a 
protest to FTA. 

(ii) Protests to FTA should be sent to the FTA Regional or Headquarters Office.  A 
concurrent copy of the protest must be sent to the City of Fargo. 

(iii) The protest filed with FTA shall: 
 

• Include the name and address of the protestor. 
 
• Identify the City and the number/title of the contract solicitation. 
 
• Contain a statement of the grounds for the protest and any supporting 

documentation.  This should detail the alleged failure of the City to have or 



follow its protest procedures or the alleged failure to review a complaint or 
protest. 

 
• Include a copy of the local protest filed with the City and a copy of the City’s 

decision, if any. 
 

(g) Other Remedies - Contractors may seek remedy in the North Dakota/Minnesota state courts, as 
applicable, if they desire to do so. 
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