5/9/19 Draft

PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL HIGHWAY ADMINISTRATION,
THE NORTH DAKOTA STATE HISTORIC PRESERVATION OFFICE,
THE NORTH DAKOTA DEPARTMENT OF TRANSPORTATION, AND
THE ADVISORY COUNCIL ON HISTORIC PRESERVATION
REGARDING THE FEDERAL AID HIGHWAY PROGRAM IN NORTH DAKOTA



WHEREAS, the Federal Highway Administration (FHWA), through the North Dakota Division of the FHWA, hereafter FHWA, under the authority of 23 U.S.C. 101 et seq., implements the Federal-aid Highway Program (Program) in the state of North Dakota by funding and approving state and locally sponsored transportation projects that are administered by the Department of Transportation (NDDOT);

WHEREAS,  the FHWA North Dakota Division Administrator is the "Agency Official" responsible for ensuring that the Program in the state complies with Section 106 of the National Historic Preservation Act (NHPA), as amended, and codified in its implementing regulations, 36 CFR Part 800, as amended (August 5, 2004);

WHEREAS, NDDOT administers Federal-aid projects throughout the State of North Dakota as authorized by Title 23 U.S.C 302;

WHEREAS, the responsibilities of  the North Dakota State Historic Preservation Officer (SHPO) under Section 106 of the NHPA and 36 CFR Part 800 are to advise, assist, review, and consult with Federal agencies as they carry out their historic preservation responsibilities and to respond to Federal agencies' requests within a specified period of time;

WHEREAS, FHWA has determined that transportation projects in ND may have an effect upon properties included in, or eligible for inclusion in, the National Register of Historic Places (NRHP), hereafter referred to as historic properties, and has consulted with the SHPO and the Advisory Council on Historic Preservation (ACHP) pursuant to Section 800.14(b) of the regulations implementing Section 106 of the NHPA;

WHEREAS, FHWA and the NDDOT have consulted with Federally-recognized Indian tribes (Tribes) with ancestral lands in North Dakota through the Tribal Consultation Committee about this Agreement, have requested their comments, and have taken all comments received into account. These Tribes include the Three Affiliated Tribes of the Mandan, Hidatsa and Arikara, the Turtle Mountain Band of Chippewa Indians, the Spirit Lake Sioux Nation, the Sisseton Wahpeton Oyate, the Flandreau Santee Sioux Tribe, the Crow Creek Sioux Tribe, the Rosebud Sioux Tribe, the Oglala Sioux Tribe, the Cheyenne River Sioux Tribe, the Standing Rock Sioux Tribe, the Northern Cheyenne Nation, the Crow Nation, the Fort Belknap Indian Community, and the Fork Peck Assiniboine and Sioux Tribes.

WHEREAS, FHWA, NDDOT and regional Tribes have entered into a Programmatic Agreement (Programmatic Agreement Among the Federal Highway Administration, the North Dakota Department of Transportation, and Fort Peck Assiniboine & Sioux Tribes; Turtle Mountain Band of Chippewa Indians; Mandan, Hidatsa, and Arikara Nation; Spirit Lake Tribe; Sisseton-Wahpeton Oyate of the Lake Traverse Reservation; Standing Rock Sioux Tribe; Northern Cheyenne Tribe; Crow Nation; Lower Sioux Indian Community; Santee Sioux Tribe of Nebraska; and Wahpekute Band of Dakotah Regarding Implementation of Tribal Consultation Requirements of the National Historic Preservation Act in North Dakota) (Tribal PA) on consultation that applies to all participating Tribes.  

All tribes listed in both the previous Whereas statements are invited to participate in FHWA/NDDOT Tribal Consultation Committee meetings as per the Tribal PA.

WHEREAS, FHWA has notified Certified Local Governments (CLGs) and the Public about this Agreement, has requested their comments, and has taken any comments received into account;

WHEREAS, the NDDOT has participated in the consultation and has been invited to be a signatory to this Agreement; 

NOW, THEREFORE, FHWA, the SHPO, the ACHP, and NDDOT agree the Program in North Dakota shall be carried out in accordance with the following stipulations in order to take into account the effects of the Program on historic properties, and these stipulations shall govern compliance of the Program with Section 106 of the NHPA until this Agreement expires or is terminated.

STIPULATIONS

The FHWA, with the assistance of NDDOT, shall ensure that the following measures are carried out: 

I. APPLICABILITY AND SCOPE

A. This Agreement sets forth the process by which the FHWA, with the assistance of NDDOT, will meet its responsibilities pursuant to Section 106 and 110 of the NHPA (54 U.S.C. §306102 and 306108).

B. The objective of this Agreement is to make more efficient the methods by which FHWA and NDDOT review individual undertakings processed under Section 106 that may affect historic properties and to establish the process by which FHWA (who retains ultimate Section 106 responsibility, except where such responsibility has been delegated to NDDOT) carries out its Section 106 responsibilities. 

C. Through this Agreement, FHWA and NDDOT establish one category of projects (Excepted Projects) in Attachment A that will require will require no further coordination or review pursuant to 36 CFR 800.3(a).

D. Through this Agreement, FHWA authorizes NDDOT to initiate and conclude consultation with the SHPO and other consulting parties for purposes of compliance with Section 106 of the NHPA.

E. Cooperating Federal Agencies who recognize FHWA as the lead Federal agency for an undertaking may fulfill their obligations under Section 106 of NHPA according to 36 CFR 800.2(a)(2), provided that FHWA and NDDOT follow the requirements of this Agreement and the cooperating agency's undertaking does not have the potential to cause effects to historic properties beyond those considered by FHWA and NDDOT.

F. There are a variety of projects routinely undertaken by the NDDOT that are the types of projects with no potential to affect historic properties. There are a couple of project types that NDDOT and SHPO have previously discussed as, under certain circumstances, not requiring any further consideration. These both are listed in Attachment A.


II. PROFESSIONAL QUALIFICATION STANDARDS 

Actions prescribed by this Agreement that involve the identification, evaluation, recording, treatment, monitoring, or disposition of historic properties, or that involve the reporting or documentation of such actions in the form of reports, forms, or other records, shall be carried out by or under the direct supervision of a person or persons who meets the Secretary of the Interior's Professional Qualifications Standards (published in 48 FR 44738-44739).

 
III.  	RESPONSIBILITIES

The following section identifies the responsibilities of FHWA and of NDDOT in complying with the terms of this Agreement.

A. FHWA Responsibilities

1. Consistent with the requirements of 36 CFR 800.2(a) and 800.2(a)(1-4), FHWA remains legally responsible for ensuring the terms of this Agreement are carried out and for all findings and determinations made pursuant to this Agreement by NDDOT under the authority of FHWA.  At any point in the Section 106 process, FHWA may inquire as to the status of any undertaking carried out under the authority of this Agreement and may participate directly in any undertaking at its discretion.

2. FHWA retains the responsibility for government-to-government consultation with Tribes as defined in 36 CFR 800.16(m), and the Tribal PA. 

3. FHWA shall be responsible for resolving disputes and objections pursuant to the Dispute Resolution Stipulation of this Agreement.

B. NDDOT Responsibilities

NDDOT on behalf of FHWA, will ensure that individuals supervising fieldwork and evaluative efforts will meet the Secretary of the Interior’s professional qualifications standards (48 FR 44738-9). Assignment of these responsibilities is based on adequate and appropriate performance by NDDOT. These responsibilities include carrying out the following requirements:

1. 36 CFR 800.3(a) Determine whether the undertaking is a type of activity that has the potential to cause effects on historic properties.


2. 36 CFR 800.3(c) and (d) Determine whether the undertaking may occur on or has the potential to affect properties on tribal lands.

3. 36 CFR 800.3(e) solicit public comment and involvement.

4. 36 CFR 800.3 (f) identify additional consulting parties who should be invited to participate in the undertakings covered by this Agreement.

5. 36 CFR 800.4(a) and (b) determine and document, in consultation with the SHPO, the scope of identification efforts and level of effort, including the undertaking's area of potential effects (APE).

6. 36 CFR 800.4(b) In consultation with the SHPO, identify properties within the APE included in or eligible for listing in the NRHP.

7. 36 CFR 800.5(a)(1) Determine whether historic properties may be affected by the undertaking by applying the criteria of adverse effect.

8. 36 CFR 800.6 In consultation with FHWA, the SHPO, the ACHP (if it has chosen to participate), and any other consulting parties address any adverse effects through the development, circulation, and execution of a Memorandum of Agreement (MOA), as appropriate.

9. FHWA has access to all project correspondence sent out on its behalf to SHPO, the Tribes and others through the NDDOT electronic filing system. Documentation of effects determinations accompany NEPA documents forwarded to FHWA for DCE, EA and EIS level documentation.

IV. 	EMERGENCY SITUATIONS

A disaster or emergency situation for the purpose of Section 106 (as taken from FHWA online Environmental Toolkit) is one declared by the President, tribal government, governor of a State, or other immediate threat to life or property. Federal agencies cannot waive their Section 106 responsibilities for taking into account the effects of emergency response activities on properties included in or eligible for the National Register of Historic Places, although immediate rescue and salvage operations to preserve life or property are exempted from the provisions of Section 106. In the absence of specific changes that may be listed below in this Programmatic Agreement, the NDDOT will notify the SHPO, ACHP,  and federally recognized tribes that may attach religious and cultural significance to historic properties likely to be affected, to afford them the opportunity for comment and involvement related to the undertakings. For the purposes of this Agreement, emergencies are defined as occurrences that require emergency highway system and facility repairs that are necessary to 1) protect the life, safety, or health of the public; 2) minimize the extent of damage to the highway system and facilities; 3) protect remaining highway facilities; or 4) restore essential traffic. The following stipulations apply to emergency situations:

A.    Repairs to address emergency situations as defined above can occur regardless of funding category, and regardless of declarations made by federal, state, or local agencies.
B.    For projects where the repair must be made within the first 30 days of the occurrence of the event that caused the emergency or the declaration of the emergency by an appropriate authority, the processing of environmental documentation will happen concurrently or after the fact. In these cases, NDDOT will comply with the Section 106 Procedures to the extent possible, but the reviews may be conducted after the emergency work is completed.

C.    If the emergency repair project could affect historic properties NDDOT’s cultural resource staff shall notify the SHPO, the FHWA, and Tribes (other than historic bridges) prior to any work taking place. The SHPO and any Tribe that may attach religious and cultural significance to historic properties likely to be affected will have 72 hours to respond.

D.    For projects taking longer than 30 days for repair, NDDOT will comply with Section 106 procedures in 36 C.F.R. § 800.3 - 6.

E.    Written notification of an emergency action shall be provided to the SHPO. The notice shall be clearly and prominently marked as an emergency notification, and shall include an explanation of how the action meets the requirements for emergency as defined herein. The notice shall also include a brief description of the eligibility and/or significance of all resource(s) involved, the nature, effect, and anticipated effect of the emergency action on the resource(s), and the anticipated time frame available for comment.

V.	POST-REVIEW DISCOVERIES 

Post review discoveries will follow 36 CFR 800.13. 

A.	For projects where NDDOT believes there is potential for discoveries, or tribal concerns have been identified, a Discovery Plan is created and reviewed through tribal consultation and SHPO prior to implementation. Sometimes these plans call for monitoring of certain construction activities. In general, and unless otherwise specified in the discovery plan, these discoveries will be treated as outlined below for late discoveries.

B.	Late Discoveries

1. If previously unidentified archaeological or historic properties, or unanticipated effects, are discovered after NDDOT has completed its review under this Agreement, that portion of the project will stop immediately, the area will be protected, and the NDDOT cultural resource staff will be notified.

2. No further construction in the area of the discovery will proceed until the requirements of 36 CFR 800.13 have been satisfied, including consultation with Tribes that may attach traditional cultural and religious significance to the discovered property.

3. NDDOT will consult with SHPO and Tribes, as appropriate to record, document, and evaluate or assume NRHP eligibility of the property and the project’s effect on the property, and to design a plan for avoiding, minimizing, or mitigating adverse effects on the eligible property.

4. If neither the SHPO nor a Tribe files an objection within 72 hours of NDDOT’s plan for addressing the discovery, NDDOT may carry out the requirements of 36 CFR 800.13 on behalf of FHWA, and ACHP does not need to be notified.

VI.	 IDENTIFICATION AND TREATMENT OF HUMAN REMAINS.

A. In the event that human remains are identified prior to, during, or after project construction,  NDDOT will follow the ND State Burial Law (Administrative Rule 40-02, in accordance with Century Code 23-06-27 [Protection of human burial sites, human remains, and burial goods – Unlawful acts-Penalties-Exceptions]).

B. If the discovery is on Federal land or within the external boundaries of an Indian Reservation, NAGPRA (43 CFR Part 10) applies and those provisions will be followed.



VII.  	 CONSULTATION WITH TRIBES

The FHWA, the NDDOT, and regional Tribes are participating under a Programmatic Agreement and approach to tribal consultation. The provisions of the Tribal PA (September 2014 and subsequent versions) shall be followed. FHWA and the NDDOT will consult further and individually with any Tribe requesting to do so on an individual project or the program as a whole.

VIII. 	PARTICIPATION OF OTHER CONSULTING PARTIES AND THE PUBLIC

A. Consulting parties shall be identified by NDDOT in consultation with the SHPO pursuant to 36 CFR 800.3(c-f) and their participation in undertakings covered under this Agreement shall be governed by 36 CFR 800.3(f). Individuals and organizations with a demonstrated interest in an undertaking shall be invited by NDDOT in consultation with FHWA to participate in the Section 106 process. Any land-managing agency whose land may be affected by an undertaking shall be invited by NDDOT to participate in the Section 106 process. Written requests by individuals, organizations, and agencies to become consulting parties will be evaluated on a case-by-case basis by NDDOT and FHWA in consultation with the SHPO.

B. The public is consulted through NDDOT NEPA public involvement procedures outlined in the Design Manual (Section II-03 Public Involvement & Coordination).

C. 	The NDDOT shall make FHWA and SHPO aware of any and all public controversy as it relates to the historic properties potentially affected by the proposed undertaking, including properties of religious and/or cultural significance to the Tribes.


IX.	PROJECT REVIEW FOR EXCEPTED PROJECTS

     A.	Certain projects have no appreciable potential to affect historic properties, whether or not there may be historic properties in the project area.  The signatories to this Agreement agree that minor projects limited to the activities listed in Attachment A will require no further coordination pursuant to 36 C.F.R. §800.3(a).  Work is limited to the activities listed in Attachment A.  An undertaking will not qualify as excepted from review if conditions must be imposed to ensure that potential historic properties would not be affected.

     B.	The NDDOT may add additional activities to the list in Attachment A upon written notice to and concurrence from all parties to this agreement.

C.	For projects that are limited to the activities listed in Attachment A, NDDOT will document its finding that the action is exempt from further review and maintain that documentation in its project files.

D.	For any other undertakings that do not include solely the activities listed in Attachment A, the FHWA and NDOT will conduct a Section 106 review pursuant to 36 C.F.R. § 800.3 – 6 and with certain Section 106 responsibilities delegated to NDDOT pursuant to Stipulation III. 


X.	CONFIDENTIALITY

All parties to this Agreement acknowledge that information about historic properties, potential historic properties, or properties considered historic for purposes of this Agreement are or may be subject to the provisions of Section 304 of NHPA. Section 304 allows FHWA to withhold from disclosure to the public, information about the location, character, or ownership of a historic resource if NDDOT determines that disclosure may 1) cause a significant invasion of privacy; 2) risk harm to the historic resource; or 3) impede the use a traditional religious site by practitioners. Having so acknowledged, all parties to this Agreement will ensure that all actions and documentation prescribed by this Agreement are, where necessary, consistent with the requirements of Section 304 of the NHPA. ND Century Code (55-02-07.1) requires protection of site locational data. NDDOT Cultural Resources have also been approved through our records management process to redact information related to that outlined in 1-3 above from any open records request (under 54 U.S.C. 307103). 

XI.	MONITORING AND REPORTING
A. FHWA, the NDSHPO, and ACHP may review activities carried out pursuant to this Agreement.  NDDOT shall facilitate this review by compiling specific categories of information to document the effectiveness of the Agreement and by making this information available on an annual basis to FHWA, the NDSHPO, and ACHP in the form of a written report. Categories of information can include, but are not limited to, a summary of actions taken under the Agreement using the approved Milestone Section 106 activity report which briefly summarizes S.106 identification efforts and determinations. Any public objectives or inadvertent effects or foreclosures will also be reported. In the case of determinations requiring avoidance measures or determinations of No Adverse Effect or Adverse Effect further summary efforts will accompany the Milestone reports.

B. FHWA shall monitor the provisions of this Agreement no more than every 24 months after the date of execution of this agreement.  The monitoring effort shall consist of a review of project records and interviews of staff at NDDOT, NDSHPO, as well as interviews with other consulting parties.  FHWA shall prepare a report that summarizes the conclusions of monitoring that will be posted and publicly available on the NDDOT website.  FHWA will also transmit the monitoring report to the ACHP for review.

C.	The NDDOT shall prepare a list of all projects that have been excepted under Attachment    A each calendar year. This report will accompany the report on the projects addressed as Section 106 undertakings (X 1).


XI.      DURATION OF AGREEMENT

This Agreement shall remain in effect for a period of five (5) years after the date it takes effect, unless it is terminated prior to that time. Ninety days prior to the conclusion of the five year period, NDDOT will notify all parties in writing. If there are no objections from consulting parties, the term of the Agreement will automatically be extended for an additional five years. If any party objects to extending the Agreement, or proposes amendments, NDDOT will consult with the parties to consider amendments or other actions to avoid termination.

XII. DISPUTE RESOLUTION
Should any signatory or concurring party to this PA object at any time to any actions proposed or the manner in which the terms of this PA are implemented, FHWA shall consult with such party to resolve the objection. All projects will follow Section 106 and all Section 106 compliance has SHPO/THPO concurrence that is provided to FHWA in the NEPA documentation and is kept as part of the project file in NDDOT electronic files.

If there is objection regarding actions subject to this PA or the eligibility of cultural resources and FHWA determines that such objection cannot be resolved, FHWA will:

A. Submit the determination to the Keeper of the National Register of Historic Places for resolution, or

B. If after initiating such consultation, FHWA determines that the objection cannot be resolved through consultation, FHWA shall forward all documentation relevant to the objection to the ACHP and other signatory parties, including FHWA's proposed response to the objection. Within 15 days after receipt of all pertinent documentation, ACHP shall exercise one of the following options:

1. Advise FHWA that ACHP concurs in FHWA's proposed response to  the objection, whereupon FHWA will respond to the objection accordingly;

2. Provide FHWA with recommendations, which FHWA shall take into account in reaching a final decision regarding its response to the objection; or

3. Notify FHWA that the objection will be referred for comment pursuant to 36 CFR   800.7(a)(4) and proceed to refer the objection and comment. In this event, FHWA shall ensure that the Agency Official is prepared to take the resulting comments into account in accordance with 36 CFR 800.7(a)(4).

4. Should ACHP not exercise one of the foregoing options within 15 days after receipt of all pertinent documentation, FHWA may assume ACHP's concurrence in its proposed response to the objection.

5.  FHWA shall take into account any ACHP recommendation or comment and any comments from the other signatory parties to this Agreement in reaching a final decision regarding the objection. FHWA's responsibility to carry out all actions under this Agreement that are not the subjects of the objection shall remain unchanged.

6.   FHWA may authorize any action subject to objection under this Stipulation to proceed, provided the objection has been resolved in accordance with the terms of this Stipulation.

7.   FHWA shall provide all other signatory parties to this Agreement with a written copy of its final decision regarding any objection addressed pursuant to this Stipulation.

8.   At any time during implementation of the terms of this Agreement, should any member of the public raise an objection in writing pertaining to such implementation to any signatory party to this Agreement, that signatory party shall immediately notify FHWA. FHWA shall immediately notify the other signatory parties in writing of the objection. Any signatory party may choose to comment on the objection to FHWA. FHWA shall establish a reasonable time frame for this comment period. FHWA shall consider the objection, and in reaching its decision, FHWA will take all comments from the other parties into account. Within 15 days following closure of the comment period, FHWA will render a decision regarding the objection respond to the objecting party. FHWA will promptly notify the other parties of its decision in writing, including a copy of the response to the objecting party. FHWA's decision regarding resolution of the objection will be final. Following the issuance of its final decision, FHWA may authorize the action subject to dispute hereunder to proceed in accordance with the terms of that decision.

XIII. AMENDMENT

A.	Any signatory party to this Agreement may at any time propose amendments, whereupon all signatory parties shall consult to consider such amendment. This Agreement may be amended only upon written concurrence of all signatory parties.

B.	Attachment A to this Agreement may be amended through consultation of the signatory parties without requiring amendment of the Agreement, unless the signatory parties through such consultation decide otherwise. 


XIV. TERMINATION

A. Any signatory party may terminate this agreement. If this Agreement is not amended as provided for in Stipulation VII, or if any signatory party proposes termination of this Agreement for other reasons, the party proposing termination shall notify the other signatory parties in writing, explain the reasons for proposing termination, and consult with the other parties for no more than 30 days to seek alternatives to termination.

B. Should such consultation result in an agreement on an alternative to termination, the signatory parties shall proceed in accordance with that agreement.

C. Should such consultation fail, the signatory party proposing termination may terminate this Agreement by promptly notifying the other parties in writing.

D. Should this Agreement be terminated, FHWA would carry out the requirements of 36 CFR Part 800 for individual undertakings.

E. Beginning with the date of termination, FHWA shall ensure that until and unless a new Agreement is executed for the actions covered by this Agreement, such undertakings shall be reviewed individually in accordance with 36 CFR 800.
12

Execution and implementation of this agreement evidence that FHWA has delegated certain Section 106 responsibilities to NDDOT, and has afforded ACHP a reasonable opportunity to comment on the Program and its individual undertakings in North Dakota; that FHWA has taken into account the effects of the Program and its individual undertakings on historic properties, and that FHWA has complied with Section 106 of the NHPA and 36 CFR 800 for the Program and its individual undertakings.

Signatories:

Federal Highway Administration, ND Division




By: __________________________________________	Date: __________________
	Lee Potter, FHWA ND Division Administrator


State Historic Preservation Office




By: __________________________________________	Date: __________________
	Claudia J. Berg, ND SHPO


Advisory Council on Historic Preservation




By: _________________________________________	Date: __________________
	John M. Fowler, Executive Director


North Dakota Department of Transportation




By: _________________________________________	Date: __________________
[bookmark: _GoBack]	William Panos, NDDOT Director



Approved As To Substance: ______________________________	Date: __________________
			Mark Gaydos, ETS

