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WELCOME 
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■ General Housekeeping: 
 

– Emergency Exits, Bathrooms 
– Two breaks  

 

■ ECR Manual page numbers  
– Arial Black for changes 

 

■ Offering one class this year for all project engineers 

 

■ LCPtracker training will be provided for consultants following this training 

 

 

 

Presenter
Presentation Notes
Welcome to the 2015 External Civil Rights Training.  I am Ramona Bernard, Director of NDDOT Civil Rights Division.  

There will be two 10 minute breaks.  In order to finish on time, we will start promptly after 10 minutes.

All of the information on the slides correspond with the ECR Manual & the page numbers will be on each slide. To save printing costs, we switched to Arial Black to signify changes and did not print copies for everyone.

The Manual can be found on our Website at: https://www.dot.nd.gov/divisions/civilrights/civilrights.htm






DEFINITIONS 
■ Project Engineer (PE):  Engineer or Manager 

 

■ ADE:  Assistant District Engineers 

 

■ CR Hierarchy:  – ADE – Civil Rights (program adm. or director) – ADE 

 

■ Documentation:  photo, project diary, email 
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Presenter
Presentation Notes
These are the common definitions we use in this training and in the manual.

The PE is whoever is responsible for the day to day operations on the project.  Could be a consultant, city or county employee, or a NDDOT employee.  Could be an engineer, could be a project manager.  This is the go to person for the prime.

The ADE (Assistant District Engineers) have considerable experience in their job; what one hasn’t experienced another one probably did. We know the program, the ADE understands the real world application of the program.  

We request you use this hierarchy on the project when there are CR issues.   We work with the ADE because the project is theirs.  The ADE helps  CR staff understand “the rest of the story”.  Also there are plenty of times when the ADE is able to answer your questions.. If the ADE directs you to call us, let us know that.

You are responsible to document all CR issues.  Anyone reporting an issue or receiving a report, needs to document.  Photos are great, diary entries are crucial, anything that builds the record surrounding the issue.




 

■ Title VI & Nondiscrimination/ADA : Ramona Bernard 

■ Disadvantaged Business Enterprise: Denise Spanjer 

■ Contractor Compliance: Gail Brown 

■ On-The-Job Training:  Denise Spanjer 

■ Labor Compliance/LCPtracker: Gail Brown 
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CRD STAFF & ECR TOPICS 

Presenter
Presentation Notes
These are the presenters as well as the administrator of their respective programs. 

Although none have worked in the field, each rely on the ADE to help them understand field situations.  In addition, the staff have counterparts in other states who they can call for guidance or to share program interpretation.  





TITLE VI AND 
NONDISCRIMINATION/ADA 

Presenter:  Ramona Bernard 
NDDOT Civil Rights Division 
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Presenter
Presentation Notes
Section I. ECR manual
The Exhibits are on pages 9-26.  






   TITLE VI 
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Title VII 
Contractor Compliance 
Labor Compliance 

DBE 
OJT 

Presenter
Presentation Notes
Think of Title VI as an umbrella. Title VI covers the other civil rights programs and affects not only them, but us in a variety of ways, which we’ll discuss throughout the training.






TITLE VI AND 
NONDISCRIMINATION/ADA  

 
WHAT IS IT? 

• Civil Rights Act of 1964 - race, color, 
national origin 

• Related statutes – sex, age, disability  
• Executive Orders 

• Environmental Justice (EJ) – income status 
• Limited English proficiency (LEP) 
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ECRM  
Sec. 1 p. 3 

Presenter
Presentation Notes
The Title VI and Nondiscrimination/ADA Legal Authorities begin on page 3 in the ECR.

The original Title VI of the Civil Rights Act of 1964 prohibits discrimination in Federal and Federally-assisted projects and programs based upon race, color, and national origin. 

Since 1964, some additional related statutes were added to the Title Vi Program which include:  
	Federal Highway Act of 1973 prohibiting Sex discrimination
	Age Discrimination Act of 1975 prohibiting Age discrimination
	and Section 504 of the Rehabilitation Act of 1973 & Americans with Disabilities Act of 1990 prohibiting Disability discrimination.
Even though they aren’t statutes, two Executive Orders were also included in the Title VI program. This first is Environmental Justice, (Income Status discrimination). This EO says we as a dept. have to consider the effects of our transportation decisions on minority and low income populations; Example: one of our highways can’t bypass a wealthy part of town and go through a low-income neighborhood.  and the 2nd is Limited English Proficiency (LEP), which includes individuals with difficulty using and understanding English.






REQUIREMENTS OF NDDOT  
 

■ NDDOT receives federal money 
■ “requirements attached to keep it coming!” 

■ Director Levi signed “assurances” with FHWA that we 
will comply. 

• Specific Assurances – 10 are listed 
– #3 - Appendix A and E of the Title VI Assurances 

■ Required in all construction contracts 
■ State and federally funded, all tiers 
■ Prime contractors/consultants requirements 

 

■ Exhibit I-A, page 9 
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ECRM  
Sec. 1 p. 3 

Presenter
Presentation Notes
The Standard Title VI/Non-Discrimination Assurances begin on page 3.

Basically, because we receive federal funds, we have to ensure we are abiding by the laws set forth relating to programs receiving federal financial assistance. Director Levi signs Title VI Assurances stating that we will not discriminate in any and all programs and activities of recipients, so long as any portion of their program is federally assisted.

The ECR Manual includes the assurances as attachments, but pay special attention to #3 of the Specific Assurances. This requires the department to insert Appendix A and E of the Title VI Assurances into every state and federally funded construction contract. This applies to Prime Contractors/Consultants; all subsequent subcontracts, procurement of materials and leases of equipment for all tiers. The request to sublet forms address inclusion of Appendix A and E.

The department’s Standard Title VI/Non-Discrimination Assurances are posted on the department’s website and are included in the manual at Exhibit I-A, page 9.




 
REQUIREMENTS, CONTINUED 

 
 – Protect the public interest 

– Ensure compliance at all levels 
– Ensure opportunity to comment 
– NDDOT ADA Transition Plan 

■ Request for Reasonable Accommodations 

– Exhibit I-B, page 17 
 

 
 

9 

ECRM  
Sec. 1 p. 5 

Presenter
Presentation Notes

NDDOT receives federal financial assistance. This creates certain requirements that apply to all state and federally funded projects. 
protect the public interest – NDDOT had to develop a Title VI and Nondiscrimination/ADA Program.  (It is posted on the Civil Rights Title VI and Nondiscrimination/ADA Program web page.  The link is located in your ECR Manual, page 5.)
ensure compliance with Title VI at all levels,  which includes cities, counties, contractors, subcontractors, consultants, and sub-consultants. We also have to identify how we intend to implement, comply, and enforce our policies and procedures relating to Title VI.
ensure everyone has the opportunity to comment on the transportation programs and activities that affect their community.  This is accomplished through public notices, meetings and hearings.  

NDDOT abides by the ADA we were required to implement, monitor, and update the NDDOT ADA Transition Plan. (It’s posted on CRD webpage.  The link is located in your ECR Manual, page 6).

Individuals may request accommodations necessary to access NDDOT programs, services, and activities (such as an interpreter for hearing impaired individuals or written/auditory translations into another language).  NDDOT’s Request for Reasonable Accommodations form with instructions (SFN 60135 Rev. 7-2015 is available on NDDOT website and at Exhibit I-B, page 17.










INTERPRETER SERVICES 
 

Telephonic interpreter services 
■ Linguistica International  

– Available for consultants 
■ EEO/Labor Compliance 

Interviews 
■ Contact ADE for instructions 
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ECRM  
Sec. 1 p. 6 

Presenter
Presentation Notes
Telephonic Interpreter Services begins on page 6.

The State of North Dakota entered into a new WSCA contract to communicate with individuals that have difficulty with using and understanding English.  Two vendors were awarded the contract, Linguistica International and CTS LanguageLink.  NDDOT joined into the contract and will use Linguistica International as a primary service provider.  If Linguistica International is unable to provide the language needed, CTS LanguageLink maybe used as a secondary service provider. 
 
In 2012-2013, we used 388.1 minutes.  
In 2013-2014, we used 961.44 minutes or $788.38 in services.
In 2014-2015, we used 1,507.40 minutes or $1,146.38 in services.  (130 calls) 
Spanish is the most common requested language; approximately 66% of the calls are from Spanish speaking individuals. 

Please use this service if you need to interview a non-English speaking employee at a Labor Compliance Interviews in the field. To arrange use of this service, please send your request through the chain of Project Engineer (PE) to Assistant District Engineer (ADE).  The ADE will provide you the instructions, phone number, and access codes.

If you are in need of a sign language interpreter in a work situation, call CRD to make arrangements.  





DATA COLLECTION PROCESS 
 

– Title VI and Nondiscrimination/ADA Program Requirement 
■ Measures effectiveness of public involvement activities 
■ Collection and analysis of demographics 
■ Public Meetings and Hearings 

 
– NDDOT Title VI Public Participation Survey and 

Instructions 
 
■ Exhibit I-C, page 19. 

 

ECRM 
Sec.1  p. 6 

Presenter
Presentation Notes
Data Collection Process begins on page 6.

This is another requirement we must follow. FHWA puts a significant amount of emphasis on data collection. It is used to measure the effectiveness of NDDOT’s public involvement activities. This helps us to know if we are reaching all of the affected beneficiaries of the project and ensures our programs meet the needs of “all persons” without disproportionately benefitting or harming one group over another.

NDDOT has a Public Participation Survey that must be made available to the public at public meetings and hearings for all projects. The survey data collected at public meetings and hearings includes attendees race, sex, age, disability, income, language spoken at home, date and location of meetings.  

The NDDOT Public Participation Survey instructions were revised and now direct users to submit the original surveys and a copy of the sign-in sheets to the division’s Title VI Specialist.  The survey and instructions are available through the link provided in your manual and at Exhibit I-C, page 19.

This survey can be used by department staff, cities, counties, consultants, or sub recipients.  There are sub recipient survey instructions available through the link provided in your manual on page 7. 




 
 YOUR ROLE 

 
 • Compliance Oversight 

• Monitor Contracts & Contractors 
• Noncompliance and reporting 
• External discriminatory activities  

• Contact CRD immediately for course 
of action 

• Examples of discrimination 
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ECRM  
Sec. 1 p. 7 

Presenter
Presentation Notes
Title VI and Nondiscrimination/ADA Compliance Oversight begins on page 7.  

Enforcement responsibilities fall on the NDDOT, city, county, or consultant project engineer.  Within the DOT we have Division Title VI Reps to assist our Division,  on projects the PE must be aware of contractual requirements and monitor the contractor for compliance.  If non-compliance with any provision is suspected, notify the ADE immediately.  The ADE should consult with the CRD on a course of action.  

If department or project staff observes or receives a verbal report of discriminatory activity, contact CRD immediately for a course of action.  Be sure to write down the details in your diary.

We get very few Title VI/ADA complaints from construction projects.

(Other examples of discriminatory activity or complaints are provided in the ECR manual at I.A.8.c., page 7.)



 TITLE VI/ADA EXTERNAL 
COMPLAINTS   

 
• May file with NDDOT or U.S. DOT 
• Complaint based on: 

• Race 
• Color 
• National Origin 
• Sex 
• Age 
• Disability 
• LEP 
• Income Status 

 
8 

ECRM  
Sec. 1 p. 8 

Presenter
Presentation Notes
Title VI/ADA External Complaints begins on page 8. 

Any person or groups of persons that feel they have been aggrieved by an unlawful discriminatory practice have the right to file a Complaint with the NDDOT or USDOT, in writing, no later than 180 calendar days after the date of the alleged discrimination. 

Title VI complaints may be based on race, color, national origin, sex, age, disability, limited English proficiency, or income status. The Civil Rights Division sends all Title VI/ADA external complaints to FHWA Division Office.  FHWA decides who should investigate. The department or project staff can NOT conduct an investigation, unless designated by FHWA.






WHAT TO DO 
 

■ Refer them to our website to complete the form 
■ Title VI/ADA Complaint for Members of the 

Public (SFN 51795 Rev. 11-2015)   Exhibit I-D, 
page 21 

■ Do not “investigate” 
■ Title VI vs Title VII 

– Employment discrimination  = Title VII ! 
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Presenter
Presentation Notes
PLEASE BE INFORMED:  Complaints of employment discrimination are NOT covered by Title VI.  
They may be filed under Title VII and/or as directed.  Gail will speak a little on this. See Section III. Contractor Compliance.

The department has a Title VI/ADA External Complaint Process and form with instructions available on the department’s website at the link provided in the manual and at Exhibit I-D, page 21.




QUESTIONS AND ANSWERS 
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Presenter
Presentation Notes
Does anyone have any questions?



DBE COVER PAGE 

Presenter:  Denise Spanjer 
NDDOT Civil Rights Division 
 

 

Presenter
Presentation Notes
This section is on the Disadvantaged Business Enterprise program and your role in monitoring the program for the Department. DBE Chapter begins on Section 2 of the Manual. 

As we move into using the Civil Rights Certification & Compliance System (known as the Super System) there may be changes in the procedures and the tools we use to track projects, etc.  Some paper forms now used to track contract activity may be eliminated, but the tracking requirements  remain the same.  Our Civil Rights Super System will simply automate the many paper processes we currently have.


There will be a test at the end of this section.




DBE Certification 

DBEs are small for-profit businesses certified by the NDDOT UCP Board. 
Owned by disadvantaged individual 
Day to Day Control 
Real & Substantial Financial Investment 
Independence 
Expertise to Perform the Work 
Gross Receipts 
Personal Net Worth 
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Presenter
Presentation Notes
The DBE Program was established to assure equal and fair opportunities for disadvantaged businesses and their owners who perform heavy highway construction work.  The Unified DBE Board certifies for-profit small business concerns, that are eligible according to a number of federal rules.  

The Board makes the decision on whether to certify DBE applicants.  If anyone has questions about the qualifications of the individual or a DBE business, have the person call me. 

The certification is not a validation or endorsement of their work.  

DBE businesses must be held accountable to Standard Specifications the same as other subs, primes, and suppliers. If we have substandard work on a project, federal highway will not pay for the roadway. 

Who are the DBEs in ND? https://dotnd.diversitycompliance.com/ We have 131 DBEs whose work may count toward the Department’s DBE goal.




DBE Overall Goal – 6.22% 
RACE/GENDER CONSCIOUS 

RGC – Percent greater than zero 

NDDOT RGC goal – 2.75% 

GFE on all replacements 

Careful monitoring for any 
changes after time of award 

Replacements require written 
approval 
 

RACE/GENDER NEUTRAL 

RGN – Zero percent 

NDDOT RGN goal – 3.47% 

No GFE  monitored 

Notify CRD when changes occur 
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At present we are at 2.24% overall.  More projects will contain Race/Gender 
Conscious Special Provisions as a result. 
 

Presenter
Presentation Notes
All federal projects have a DBE goal; it’s not a quota.  If there is federal in the title, one of the DBE SPs applies.  The DBE Special Provision is included in the Proposal and the contract.  

All DBE participation counts toward the Department’s DBE Goal.

The goal is a percentage of federal-aid funds.  Our annual 6.22% goal on a $100,000,000 federal amount is $6,220,000 with the remaining $93,780,000 to be performed by non-DBE contractors and subcontractors. 

DBE RACE/GENDER-CONSCIOUS:  RGC goals assume the playing field is not equal for smaller disadvantaged minority and female owned business.  So, we assign goals to provide an incentive to use the DBE in the competition.  Primes must meet assigned goals or demonstrate that they made good faith efforts to meet the project goal.  Race Gender Conscious projects require more documentation and paperwork for you, for the prime, and for us in Civil Rights Division.  

DBE RACE/GENDER-NEUTRAL:  Many states do not assign project goals and are completely Race Gender Neutral.  Louis Armstrong’s song “What a Wonderful World” would be my theme song – but I won’t sing it.




State Funded Projects 

■ This presentation DOES NOT APPLY 
– No DBE Special Provisions apply 
– No USDOT or USDOL Federal Requirements 
– No Forms to be retrieved from Primes 
– No Reports need be submitted to Civil Rights  
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Presenter
Presentation Notes
DBE Participation on State Funded only projects are not included in our DBE Goal.



Working with CRD 
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Contractor 

Project 
Engineer 

ADE 

CRD 

ADE 

Project 
Engineer 

Presenter
Presentation Notes
Our role is to assist and not get in the way of progress on the roadway.  

If we hear from Contractors, we will direct them to the project engineer.  If project engineers contact us, we will forward the communication to the ADE to request their guidance.  ADEs - If you’ve sent anyone our way, please let us know or you’re going to get them back.  

When you have questions from contractors, we are a resource.  Please adapt our email/narrative for use with a contractor; however, you are responsible for the project, Civil Rights Division is not.   Do not forward our communication with you to the prime.   It is the Department’s responsibility and therefore yours to follow the federal DBE rules.  



Pre-Construction Conference 
Communication 

Prime must: 
■ Notify and invite all subs and suppliers - DBE or 

non-DBE  
■ Address issues to assure DBE program 

compliance 
■ Provide the DBE firms listed on Form C with the 

Pre-Construction form and conference minutes 
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ECRM  
Sec. 2 p. 5 

 

Presenter
Presentation Notes
Pre-Construction Conference is outlined starting on Section 2 page 5.

Prime is responsible for bringing together all parties that will work on the job.  Everyone should be invited – all tiers, all types of subcontractors – DBE and non-DBE alike.  The conference discussion makes all parties aware of the federal requirements that pertain to the job.  This is important because the prime is responsible for all parties’ compliance with the DBE Special Provisions – replacements, progress charts, trucking. 

When the super system is rolled out, the prime will be able to email  the invitation directly through the system.  The system will also track payments to all subs & suppliers and assure a real process for Prompt Pay.  We now have volunteers who are testing the system and are having very good feedback.  We are also learning a lot.  

Next we’ll discuss your responsibilities for the Pre-Construction Conference and your preparation.



Locate Participation Review 
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Log In 
CARS 

Enter 
PCN 

Click 
Search 
Document 

Select 
Reference 

Click 
Search 

ECRM  
Sec. 2 p. 4 

Presenter
Presentation Notes
Prior to your Pre-Construction Conference: 

1. Confirm with the prime that the DBEs on the project have been invited to the Pre-Construction conference.

2. Locate the Participation Review Form.
Does anyone use FileNet?  If so, enter only the PCN and ND Short Name 522.  In both cases, the Participation Review is the only document that will be found.
When the Super System is in place, you will be able to log in and see the subs intended for use for the entire job. 
3. Look through the package and make notes.
	
4. Review the proposal to identify the applicable DBE SP







DBE Participation Review  
■ Summary of Prime’s DBE 

Participation at time of 
award 
– Contract amount 
– DBE subcontractors 

used 
– Intention to self-

perform 
– Non-DBE 

subcontractors used 
– Management decisions 
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ECRM  
Sec. 2 p. 9 

Presenter
Presentation Notes
Form C(s) indicates the prime’s intention to use a subcontractor.
In a RGC project - these are the DBEs that must work on the project.  The prime must request replacement approval including going through good faith efforts if these firms are not going to work on the project.  In a RGN project, there is no requirement for good faith efforts or replacement approval.
Which non-DBEs have a Form C? In a RGC project - these are the subcontractors which must work on the project; the prime must go through the replacement request approval process.  In a RGN project, there is no requirement for good faith efforts or replacement approval.
Self-perform and Bid differentials – These are listed on Form A  - on a RGN project the prime only indicates which DBE they intend to use.  On a RGC project, the prime must indicate which work they will self-perform and which work they didn’t use a DBE for due to a cost difference.  In this case, the prime must follow the replacement request approval process if they want to hire another contractor to do the work they intended to self-perform. 
Going through this preparation helps you follow the Pre-Construction Conference outline.  Be sure to tell this information to the prime and the subs in attendance.  
Include this information with the minutes to make it clear how situations will be handled and pre-warns everyone of the consequences if the rules are not followed.  
From your management perspective, this will make dealing with failure to follow the SP much easier.  No angst, no irritation, just facts.  







Utilization Plan = Participation Review 

■ Prime’s Plan for the Job 
– Contract amount 
– Subs & Suppliers 

used 
– Intention to  
 self-perform 
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Presenter
Presentation Notes
If you have a job using the Civil Rights Software, I’ll help you through getting the Utilization Plan report







Be Prepared 

■Make notes and underline 
■Highlight areas of the SP 
■Review requirements for any changes to 

“project’s total workforce” 
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ECRM  
Sec. 2 p. 9 

Presenter
Presentation Notes
Federal rules state that if any changes are made at any time the prime must seek approval prior to any work being replaced and that the prime will not be paid for the work without approval.  In the manual, this is covered on  Section 2 page 9.

It is very clear that the Replacement Approval Request form must be submitted and good faith efforts made to replace the value of the work documented prior to CRD’s decision on whether to approve.   

We’ll cover the Replacement Approval Process and SFN 60595 later in the training. 




Print Required Forms 
Distribute: 
■ SFN 60597 - DBE Performance - CUF 
■ SFN 60638 - Monthly Record of DBE Payments 
■ SFN 14268 - DBE Participation Certification 
■ SFN 60595 - Replacement Approval Request 
■ SFN 60781 - DBE Weekly Trucking Report 
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Presenter
Presentation Notes
This is a list of forms the prime and subs must be made aware of.

Print them and distribute them at your conference.  

Tell your primes to go to the website to find the electronic forms.  The forms have changed and we need the information requested on the new forms.

Again, distributing these forms makes it easier for you to state, “This was specifically discussed at the pre-con conference.  These are the rules.”

Now we’ll discuss each process around these forms.


http://www.dot.nd.gov/forms/sfn60595.pdf
http://www.dot.nd.gov/forms/sfn60781.pdf


Prepare for Schedule 
■ Review Progress 

Charts 
■ When are DBEs to be 

on the job? 
■ “Note to self” tell 

Prime to provide an 
updated progress 
chart to the DBE any 
time changes are 
made in the proposed 
work schedule  

27 

Presenter
Presentation Notes
The progress chart indicates when DBEs are scheduled to work
If the timeframe for their work changes, a new progress chart must be sent to the DBE and the Department. 

Ask why was it changed?  When are they scheduled now?

DBEs will not know when they are scheduled to be on the job without the Prime’s communication.   Communication is very important in avoiding the need to replace DBE subcontractors. The progress chart is only one means of communication; a well run project requires good communication from all those involved.  



SFN60597 
 

SFN 60597 must 
be submitted for 
every DBE on every 
project at the same 
time as SFN 5682 
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ECRM  
Sec. 2 p. 11 

Presenter
Presentation Notes
SFN60597- DBE Performance - Commercially Useful Function Certification to the project engineer at the same time as SFN 5682.  Upload SFN 60597 to CARS.



Reference: 
§ 26.55(3)(c) Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing a commercially useful function on that contract.




SFN60638 

Submitted to Civil 
Rights by the 15th of 
every month after 
DBE commences 
work on the project. 

Monthly Record of DBE Project Payments 
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ECRM  
Sec. 2 p. 7 

Presenter
Presentation Notes
SFN60638- Monthly Record of DBE Project Payments for each DBE on the project is due by the 15th working day of every month.  The prime sends the monthly record directly to CRD.  

If a prime asks questions about this Monthly Record of Payments – you have the answer – Send it to civilrights@nd.gov.  This is a form that you won’t see.

This process will become obsolete when the new system is fully operational.  YEAH!



SFN14268 

Prime submits SFN14268 to project engineer 
within 4 weeks of the DBE contract work being 
completed. 
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ECRM  
Sec. 2 p. 8 

Presenter
Presentation Notes
SFN14268- DBE Participation must be signed by the prime contractor and DBE used on the project.  When you receive this information, compare the Amount Intended and the Amount Paid differ.  If the Amount Paid is $500 or more different and no explanation is written in the Remarks section, return it to the prime for completion.

The prime must submit SFN14268 to the project engineer within 4 weeks of the DBE contract work completion. Discrepancies between the amount intended and the amount paid must be explained.  When you’ve cleared up any questions,  upload load the completed form into CARS.  

This process will become obsolete when the new system is fully operational.  YEAH!



CUF 

Track DBE Performance with two forms 
SFN60597 

CUF Certification 
SFN60596  

Project Engineer On-site Work Confirmation 
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ECRM  
Sec. 2 p. 11 

Presenter
Presentation Notes
The Department tracks CUF using two forms.   SFN60597- DBE Performance - Commercially Useful Function Certification must be submitted to the project engineer at the same time as SFN 5682 - Contractor’s Request to Sublet.  

This is covered in Section 2 page 11 of the manual.



http://www.dot.nd.gov/forms/sfn60597.pdf
http://www.dot.nd.gov/forms/sfn60596.pdf


SFN60597 
 

SFN 60597 must be 
submitted for every 
DBE on every project 
at the same time as 
SFN 5682 
 
New form 
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ECRM  
Sec. 2 p. 11 

Presenter
Presentation Notes
SFN 5682 -Request to Sublet – compare the DBE or non-DBE amounts listed on Form A and Form C in the participation review package to determine whether the amounts match.  If they don’t, ask the prime WHY? before you sign off on the request to sublet.

Do not approve the Request to Sublet without the completed CUF Certification form.  

Contractors and DBEs requested this process change as a practical convenience. Therefore, this form is now an affidavit in which the contractor and the DBE are promising that the DBE is actually doing the work it is certified to perform and that the contractor is not using the DBE as a pass-through to circumvent the law.  





SFN60596 
Project Engineer On-site Work Confirmation 
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ECRM  
Sec. 2 p. 12 

Presenter
Presentation Notes
This form has been updated to clarify a DBE supplier’s CUF.
When the DBE has begun work or delivered supplies to the job, retrieve SFN 60597 from CARS
Go through the questions and determine whether you agree with the information submitted by the prime and the DBE.  
Sign Onsite Work Confirmation only after reviewing the prime’s form 
Your answers should be as illustrated in this slide.  If not, follow up with the prime to determine the reasons for any differences. Contact the ADE immediately if you can’t.
If you agree,  upload your completed SFN 60596 into CARS within five days of receipt. - Payrolls aren’t available when this form is filled out.  That wouldn’t be noticed for a couple of weeks after this form is completed.  How would you like this to be handled?
Pay attention: if it appears that the DBE is an extra participant, if they are no more than a pass-through for the prime to receive DBE participation credit, they are not performing a Commercially Useful Function.  
Tell tales: Are they on the Prime’s payroll?  Are they using the Prime’s equipment? Documentation is important.
Note your observations in your project diary and notify the ADE.  This is serious, and it may not be immediately apparent.  



Trucking 
The prime contractor must: 

Monitor all trucking operations for DBE and the labor 
standards compliance 

The project engineer must: 
Remind the prime that any changes in DBE trucking 
firms listed in the Participation Review requires the 
Replacement Approval Request and Good Faith Efforts 
throughout the life of the project. 

The DBE trucking firm must: 
Track trucking daily and submit weekly summary to 
primes and project engineers on the following Monday 
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Presenter
Presentation Notes
Accurately counting trucking participation is the most trying issue on many projects.  
The slide shows how the responsibilities split out.



SFN60781 
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ECRM  
Sec. 2 p. 7 

Presenter
Presentation Notes
The DBE trucking firm will identify their own trucks, those trucks that are being used for the One-for-One match and the trucks that the DBE may have brokered.  This report is meant to ease the paper burden on project engineers.  This is the first full year of using this report, so when there are improvements to be made, please let the ADE know.

That, of course, goes for any process or form we have in place. We welcome the opportunity to make our processes smooth and streamlined.  We can do better with your help.



On to the Project 

Project Changes =  
   Participation Changes 
Communicate any changes with the ADE 
and guide prime through the replacement 
approval request process ASAP  
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Presenter
Presentation Notes
Tracking actual participation

Changes on the project often change DBE participation.



SFN60595 
 

■ If there are any 
changes in project 
as it was awarded, 
a SFN60595  
Replacement 
Approval Request 
must be submitted.  
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ECRM  
Sec. 2 p. 13 

Presenter
Presentation Notes
CFR says no pay for work completed prior to our approval   

DBE types of work count differently toward the prime’s goal achievement.

Under the new federal rules, in the Good Faith Efforts process after award, the prime may seek to substitute different work for the contract value rather than to replace the exact same type of work.  This means they may rearrange their self-performance work to solicit replacements in another spec and code item.

Regardless any change request no payment will be made for that work until approved in writing by Civil Rights Division.



Good Faith Efforts - Rule of Thumb 

Replacement Approval Required 
R/G CONSCIOUS 

NO Replacement Approval 
Required 

R/G NEUTRAL  
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ECRM  
Sec. 2 p. 14 

 

Presenter
Presentation Notes
Last construction season we had very few replacement approval requests, but those that did come through were when a prime indicated they would be self-performing trucking.

Keep a eye on those who did not use DBE trucking quotes because the prime indicated it would be providing its own trucking – self-performance means with their own employees and equipment. 

Check the dates on any requests to sublet when you’ve received a replacement approval request.   It is OK for the prime to anticipate additional work, but it is not OK for them to intentionally circumvent the Good Faith Efforts process.  We’ve had primes submit and Project Engineers approve non-DBE trucking firms that  signed their requests to sublet months before the need for additional trucks seemingly arose.  If the prime can “commit” to non-DBE trucking so far in advance, this bears closer scrutiny by you, the project engineer.

We track Replacement Approval Requests.  We amend the Participation Review and handwrite changes on the front pages when participation changes and when DBEs are added or subtracted.  I make this point because, the participation review document that you can retrieve through CARS may change during the season.




GFE Required for Replacement? 
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RGC 
with 
Goal 

RGN 
No 

Goal 

Goal 
MET 

Goal 
NOT 
MET 

DBE Can’t 
Perform 

Non-
DBE/BD  

Can’t 
Perform 

Prime 
Can’t Self-
perform 

Is GFE Required in this Situation? 

1.  X     X   X   YES 

2.  X     X     X YES 

3. X     X X     YES 

4. X   X   X     

YES 
(unless Prime has paid out an amount that satisfies the goal or work 

equivalent to goal $$ has been completed and is expected to be paid) 

5. X   X     X   

YES 
(unless Prime has paid out an amount that satisfies the goal or work 

equivalent to goal $$ has been completed and is expected to be paid) 

6. X   X       X 

YES 
(unless Prime has paid out an amount that satisfies the goal or work 

equivalent to goal $$ has been completed and is expected to be paid) 

7.   X     X     

NO 
(Get statement from DBE explaining that they have withdrawn or are 

unable/unwilling to perform.  Submit to ADE) 

8.   X     X X X NO 

ECRM  
Sec. 2 p. 16 

Presenter
Presentation Notes
Replacement Approval Request is explained in Section 2 page 13 of the manual.  We’ve also created this table to show the various scenarios when GFE is required.

The table is on page 16 in this section of the Manual.



Good Faith Efforts Guidance 

Replacement Approval Request 
SFN 60595 

Contractor’s Good Faith Efforts Documentation 
SFN 60829 

DBE Directory 
https://dotnd.diversitycompliance.com/FrontEnd/Vend
orSearchPublic.asp?TN=dotnd&XID=224 

DBE Capacity 
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Any replacement approval request must be accompanied by the Good Faith Efforts of the prime in replacing the work.  Prior to replacement approval, the prime must contact all DBEs in the Directory for the specific work.  The new DBE Directory makes it easy for this contact to be made.

They can simply go to the link and enter the work they want to replace.  Click search then export to Excel.

http://www.dot.nd.gov/forms/sfn60595.pdf
http://www.dot.nd.gov/forms/sfn60829.pdf
https://dotnd.diversitycompliance.com/FrontEnd/VendorSearchPublic.asp?TN=dotnd&XID=224
https://dotnd.diversitycompliance.com/FrontEnd/VendorSearchPublic.asp?TN=dotnd&XID=224


Replacement Approval Exceptions 

Public Necessity 
Safety 
Other Special Provisions 
Permits 
Occasionally needed project work 
Other? 
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ECRM  
Sec. 2 p. 13 

Presenter
Presentation Notes
EXCEPTION FOR REPLACEMENTS DUE TO PUBLIC NECESSITY is included in the new SP that will apply to the March 18, 2016 bid opening.
When replacement work is required as a matter of public necessity, (e.g., safety, storm water issues), the contractor must immediately notify the project engineer and the DBE or Non-DBE/BD intended at the time of award.  If the DBE or Non-DBE/BD is unable to perform the work within the time specified by permit or administrative rule, the DBE or Non-DBE/BD must notify the prime immediately; and, within one business day, a written explanation must be submitted to the prime with a copy to the project engineer.  The project engineer refers all replacement approval requests to the Assistant District Engineer (ADE).  In a case of public necessity, the ADE has the authority to allow the contractor to self-perform the replacement work or to find another contractor to complete it.  

Occasional trucking or occasional other project work
If at the beginning of a project, trucking/hauling on the project is identified by the ADE as being occasionally needed for refuse to be hauled from the site of work, the Replacement Approval Request process may be waived by Civil Rights Division.  With all things, communication is key and this must be approved prior to the commencement of the project.
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QUIZ 

■ Which DBE forms are primes required to submit for 
state funded only jobs? 

■ How will you know which jobs require Replacement 
Approval? 

■ How do you know which DBE Special Provision 
applies to which job? 

■ What steps are necessary before signing off on a 
Request to Sublet? 

Presenter
Presentation Notes
Answers: 
None
Refer to page 13 of manual
In the proposal
Receive the Commercially Useful Function and review the Participation Review to determine whether the amount is the same as at the time of award.
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QUIZ 

■ T or F: Project Engineers must collect and upload the 
Monthly Record of DBE Payments into CARS.  

■ T or F: The transportation value of a minority truck driver’s 
work may be counted toward the DBE goal. 

■ T or F: There are no exceptions to the Replacement Approval 
Request process. 

■ T or F: The contractor is responsible for contacting Civil 
Rights Division for resolution if problems arise on a job. 

■ T or F: Forms never change; you can accept any old form the 
primes submit. 

Presenter
Presentation Notes
F; primes submit directly to CRD
F; must be certified as DBE not simply minority
F; see the table on page 14 of manual
F; Project Engineer and ADE are in charge.
F; Most current forms from website should be used




QUESTIONS AND ANSWERS 
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Presentation Notes
Does anyone have any questions?



CONTRACTOR 
COMPLIANCE 

PROGRAM 

Presenter
Presentation Notes
Now on to the Contractor Compliance Program, which deals with discrimination based on race sex and affirmative action on the part of our contractors.  



 Title VII vs. Title VI 
Both are part of Civil Rights Act of 1964-they are part of the same Act 
and law and do not cover the same thing.   
 
Title VI –deals with how federal $$ are spent and whether processes of 
governmental recipients and subrecipients foster discrimination.  
Complaints are often by those who use or benefit from NDDOT services.   
 
Title VII – deals with discrimination in employment by both public and 
private employers.   
 
Title VI deals with the employment relationship in only a few exceptional 
circumstances 

Presenter
Presentation Notes
When you hear about discrimination on both Contractor Compliance (Title VII) and Title VI, it can be confusing.  This is especially true since the way in which these two types of complaints are handled so differently.   Title VI complaints are federal-aid  projects are rare, while Title VII issues are very common.  Title VII deals with the employment relationship – so if a worker on a federal-aid project complained of discrimination on the job, it would nearly always be a Title VII complaint.  A Title VI complaint would involve aspects beyond the employment relationship.  The following slide is an example.



Scenario 

You are a Project Engineer on a federal-aid job that takes place partially 
on a Native American reservation.  An employee of the prime contractor 
comes to you and complains that the foremen made disparaging 
comments about Native Americans and suggested that cleaning up the 
project site would not be  necessary given the general disrepair of the 
area.  The worker is Native and felt like the comments made on a 
continual basis made his work environment hostile.  Later that same day, 
a member of the public approached you – he overheard the foreman’s 
comments on clean up and is very, very angry.  What do you do? 

Presenter
Presentation Notes
So, you have two problems– a justifiably upset worker and a very angry member of the public, who is threatening to go to the tribal council.  Both of these individuals want to complain, but they are not sure about filing a formal complaint.  You decide to talk to your ADE as quickly as you possibly can – treat this situation like the emergency it is, since someone is likely to call Executive Management and no one likes surprises.  Your ADE arranges a call with CRD right away and you are advised to provide a copy of a Title VI complaint to the member of the public, but to also take down the essential facts of the situation for CRD.  With regard to the Title VII issue, you interview the employee and several co-workers and take notes about statements made by the foreman.  Over the next few weeks, you receive instructions on the situation from your ADE, who is in constant communication with CRD.  

Remember the worker’s complaints are a Title VII, Contractor Compliance issue.  We have a responsibility to provide our contractors’ workers a discrimination-free environment.  We do not take a complaint from the worker individually to address damages or other relief.  They must go to the NDDOL or EEOC for that.  What we must do, however, is stop the ongoing hostile work environment.  Management takes these issues very seriously.  The worker will be advised, usually by the contractor under the required grievance policy (see the bulletin board) of their appeal rights to the NDDOL or EEOC.  But whether or not they formally file, we have an obligation to investigate and stop any illegal activity.  Once you hear of an allegation of discrimination on the job site, you must report it, whether or not the employee actually formally grieves in any way.  

The issues by the member of the public, however, are handled differently.  Whenever a member of the public is angry, that is a signal to you that the option of filing a Title VI complaint should be given.  If they choose not to file, make sure at least to take their name and phone number, so that follow up can be done by CRD or management.  This issue is also very serious and should be discussed with your ADE quickly, so that the first information on the issue gets to CRD and management from you, and not an angry caller or a letter to the editor.  

Big picture: Talk to your ADE immediately and recognize the type of situation that cannot wait.  



2015 Issues in CCR 
 

■ In reviewing contractors over the summer, the most serious 
issue is always failure to hire females or minorities 
 

■ We had two OJT issues this summer – one involved a history 
of years of not offering positions to females after training, 
the other involved alleged discrimination in the replacement 
of an OJT trainee. 
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Presenter
Presentation Notes
2015 was a good year, but almost a half of contractors reviewed revealed some type of serious problem, either in EEO or Davis-Bacon.  The most serious issues in any CCR review involve use best efforts to hire females or minorities.  



General Contractor EEO Requirement 
  
■ Must ensure and maintain a working environment free of 

discrimination or harassment 
 

■ All facilities should be non-segregated, except toilets and changing 
facilities (privacy). 
 

■ Periodic inspections should be done onsite – once a month (Monthly 
EEO Report) 
 

■ When possible, Contractor must take necessary steps to reduce 
isolation and curb hostile actions on site.   

 
See SP 1273  

Presenter
Presentation Notes
When a Contractor bids for and is awarded a federal-aid job, or when a subcontractor bid for work on that job, they take on some obligations, most of which are contained in FHWA 1273, which is a provision on every federal-aid project.

They agree to maintain an environment free of discrimination and harassment, and agree that all facilities will be non-segregated (other than restroom and changing areas). 

The contractor agrees to take steps, where isolation of women and minorities is present, to reduce it and curb any hostile activities. 

So, what does this have to do with you, a Project Engineer? 



Harassment on the Project Site 
 

■ There were a number of complaints reported by 
contractors reviewed this last summer.   
 

■ Additionally, the behavior of one contractor in terms 
of sexual harassment was reported directly to CRD 
 

■ If you witness harassment, report to ADE (who will 
report to CRD) 
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Presentation Notes
While you might think of contract compliance as a review each summer, please remember that oversight for EEO issues is ongoing.  This is particularly true for issues of harassment on the project site.  Our contractors faced several complaints by employees this last year, and one issue was reported directly to CRD.  One of these issues involved fairly high level sexual harassment.  Remember that if you see something on the project site than concerns you in terms of treatment of an employee, alert your ADE so that CRD can become involved.  No complaint is so damaging as when a worker says that our staff saw the harassment taking place and did nothing for weeks or months thereafter.  



Harassment  
■ The following may constitute harassment 

 
 Hazing or teasing of female or minority employees 

 
 Unwanted touching 

 
 Unwanted sexual advances 

 
 Off-color or inappropriate humor 

 
 Remarks directed at an employee because of race or sex 
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Presentation Notes
Harrassment is a broad concept.  A worker on a project might be harassed by a supervisor, a co-worker, an employee of another contractor, or a member of project staff.  It is widely reported that Construction has the second highest incidence of sexual harassment of any job title.   A person may even complain based on witnesses the harassment of another person.  

This slide references “hazing or teasing,” which is low level joking of an inappropriate kind.  Many acts of harassment start out at this level and escalate.  Sometimes, its “horse play” that gets out of hand, with the rigging of equipment as a joke.   At a more extreme end is unwanted touching, unwanted advances, coercion for sexual favors and sexual assault.  While these behaviors may be otherwise criminal in nature, they still violate Title VII as well, and you will need as a PE to report to your PE and take appropriate actions to protect everyone on your worksite.  As for off-color humor or inappropriate remarks based on race or sex, this type of conduct is foolish and should be addressed early, before it escalates.  A complaint pending here when I took over this job involved racial harassment of a Native American worker that was clearly getting out of hand.  The employer fired one worker, gave a supervisor a suspension, suspended a co-worker and gave a third a letter of reprimand.  This was prior to our involvement – they took these actions to avoid liability.  So, what starts as a joke ended up really hurting careers and families.  If someone had called these persons on their behavior earlier, I believe the case would have been very different and serious discipline would have been avoided.  If behavior goes on long enough and escalates, the employer may have no choice but to resort to higher level discipline.  

If you see or hear something that is arguably harassment, report it.  If you don’t, you become a source of potential liability for the Department.  Harassment not motivated by racial or sexual status is often referred to as bullying.  If you see harassment or bullying, please report to your ADE, who will call CRD and request involvement.  It is imperative to do this as soon as possible after witnessing harassment or bullying. 



Selection Criteria: 

Who is 
Reviewed? Federal Aid Project > $3,000,000.00  

 Compliance Issues  

When Contractor was last reviewed 

DBE/OJT requirements in project 

Type and Location of Project 
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Now lets move on to what you probably think of when you hear “Contractor Compliance” – the in-depth audits we do each year.  First, how do we select projects to review – we use the above criteria to determine who is reviewed.  Each year, the NDDOT is required to perform audits of EEO activities of federal aid projects and contractors in order to ensure that these contractors are complying with federal highway requirements.  NDDOT conducts 10-12 audits a year.  Generally, we seek Projects with payrolls large enough to be reviewed.  We try to concentrate on those contractors who are new to NDDOT contracting, or who have presented compliance issues in the past.  If a Project in your District is pulled for review, you will be notified in early summer and scheduling will take place with your staff.  In 2015, we did two reviews on contracts smaller than $3 million, and we are trying to do more of these in 2016.  



Review Method 

Desk Audit – all reviews start with 
a review of payroll, recruiting, 

payment/retainage, etc. 
Thereafter, a Conference is 

conducted 

Conference Call 

 
Video Conference 

 

Onsite (District 
Conference 

Space) 
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There are 2 distinct phases of the audit – a Desk Audit and an Exit Conference.  Every Review starts with a production of documents from the Contractor and a review of NDDOT documents related to the Project.  The Assistant District Engineer and Project Engineer don’t play a formal role in this process, other than to answer questions or to verify things the Contractor has said.  The reviewing officer will review all payrolls on the project, which might raise Labor Compliance concerns as well as EEO issues.  Once the desk audit is complete, an interview (sometimes called an exit conference) is scheduled.  The participation of the Assistant District Engineer and Project Engineer or Consultant is required for this part of the process.  You might be asked to assist in setting up a video conference or to reserve conference space in your District.  The conference is usually scheduled for 2 hours, but typically takes about an hour.  



What does a Project Engineer Need to 
Do Before a CCR? 
■ First, do Labor and EEO interviews. 
 
■ Make sure you have filled out paperwork on the bulletin board and filed a 

photograph in CARS/Filenet.   
 
■ Report any discrimination or harassment complaints to CRD prior to the Exit 

Conference so that they can be addressed at the Exit Conference.  
 

■ Attend the Exit Conference with your ADE.  
 

■ Do follow up as requested by CRD. 
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This slide lists what you need to do as a Project Engineer prior to a scheduled Exit Conference.  Please call with any questions.  As always, incidents or concerns about discrimination or harassment should be reported to the Contract Compliance Administrator before the Exit Conference, so that a request for more information or an investigation is part of the Conference agenda.  



Labor Compliance and EEO Contractor 
Compliance Job-site Interviews: 

■ Now done through LCPtracker 
 
■ Process should be paperless – done on 

a mobile device 
 

■ Don’t forget to interview LEP workers 
(Limited English Proficiency) 
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First, the interviews. Do the interviews within 2 weeks of the Exit Conference.  You must interview at least 5 employees of the Prime Contractor for every CCR aduit.  When you decide who to interview, try to select at least 1 female worker and 1 minority worker.  Remember, the identity of the workers interviewed should be kept confidential from the prime, particularly if you address an issue with the Prime which was raised during an interview.  This process will move this upcoming season to LCPtracker.  In the future, LCPtracker will be able to analyze female and minority representation on federal-aid projects in real time.  



BULLETIN BOARDS 
 

■ Inspect the Bulletin Board immediately prior to a Contractor Compliance 
Review Conference 

 

■ The Bulletin Board should always be inspected at the commencement of a 
project. 

 

■ If the Davis-Bacon wage rates turn up missing, make sure they are posted 
again promptly.  

 

■ Pay attention to subcontractors – have they posted their own EEO policy 
and EEO officer. 
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Inspection of Bulletin Boards continues.  Make sure everything on the Board is legible – if they have used the same board repeatedly and it is water damages or fading, ask the contractor to put up new posters and legible notices.  We have 3 posters which provide the 9 necessary posters in English and have “fill ins” for EEO policy and designation of EEO/DBE officers.  Additionally, they need to post the grievance policy and the Davis-Bacon wage rates.  They are free to post the necessary posters in Spanish, if it is appropriate to their workforce.  These are available from the USDOL.  We have plenty of our posters – if you need them, give me a few days notice and we’ll get them out to you. 



New Language on Gender Identity and 
Sexual Orientation  
■ The required posters should have language included (via 

“stickers”) referring to nondiscrimination on the basis of 
gender identity and sexual orientation. 

 
■ This is now required because of an Executive Order. 

 
■ If you notice a poster without the required language, give 

the contractor up-to-date posters and ask that the old one 
be replaced.  
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All federal-aid contracts awarded after April 9, 2015, will not include a prohibition on discrimination based on gender identity or sexual orientation.  There is no affirmative action requirement and an employer should not ask about the sexual orientation of any particular worker.  The new rule provides a prohibition against discrimination and harassment on the basis of gender identity or sexual orientation.  If you witness harassment based on gender identity or sexual orientation, please report to ADE/CRD.   If you see posters that do not contain “gender identity or sexual orientation” as protected classes on EEO policies, provide the contractor new posters and asked that they change their EEO policy to reflect this change in law.  Executive Order 13672.   Finally, with regard to advertisements: the contractors do not need to list all protected classes in ads, but if they do list them (“race, sex, disability”), they may not leave out gender identity and sexual orientation.  It is sufficient that an ad says “EEO AA Employer.”



Scenario  
■ You are a Project Engineer on a federal-aid 

highway project.  You have set a particular day 
for completing labor interviews.  When you get to 
the Project site, you see a landscaping 
subcontractor busy at work with a large crew.  
You approach a worker and he says he speaks 
no English.  Another worker offers to translate 
for the whole crew, which is Spanish-only 
speaking.  What do you do?  
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This scenario is from last year, but I am going over it again this year because of some concerns.  Please remember when doing EEO interviews to make a point of interviewing those likely to be vulnerable – laborers, flaggers, the last person hired, and anyone with Limited English Proficiency.  We have a translation service – if you need help, please call.  If you are aware of Spanish speakers or other LEP persons on the jobsite, prepare for interviewing these individuals ahead of time.  Make sure you are aware of you account number for the District and you know the process before commencing interviews.  If you have a cell phone signal, you should be able to connect and get assistance.  



Answer  
■ You should use the interpreter’s service that NDDOT 

has contracted for. 
■ You do not know if a volunteer “translator” might be 

asking for a kickback from the worker or if he is 
skilled enough to translate well. 

■ Every worker has a right to privacy of what he or she 
says in the interview.  

■ As tempting as it is to use a person on site as 
translator, use the service. 
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So, the answer to the last scenario is that you should interview members of the crew, interview them privately and use the interpreter’s service.  You should never rely on another worker to translate – the interview should be private. 



Scenario  
■ You get the translator service on your cell phone 

and interview several of the workers while using 
it.   

■ One of the workers tell you that he is actually an 
equipment operator and wants to get a better 
job, but he has been told he needs to speak 
better English before he can take a CDL test 
here.  
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Remember that any individual you interview may have more than one relationship with the NDDOT.  This worker is both an employee of a contractor/subcontractor and a member of the public, or a patron, interested in securing a CDL.   This may be a mixed Title VII/Title VI case, since it impacts program beneficiaries, namely trainees and those wishing to take the CDL test.  So, if you hear comments that you need better English to take the CDL license, this is a red flag for a person who is probably getting bad advice, either from the employer or from someone else.  This worker needs to be informed of the availability of information for the CDL in languages other than English.  Consult your ADE and CRD on how to handle potential discrimination issue against the contractor.  



What’s Ahead  

■ LCPtracker will make it possible to review EEO progress in real 
time on a project. The software can generate a complex EEO 
Report at any point in the project. 
 

■ B2GNow will revolutionize the review of DBE payments as its 
use is expanded. 
 

■ Increasingly, we will be able to track compliance and be 
proactive in avoiding issues raised during CCR Reviews.   
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The automated payroll program we will be using, LCPtracker, will be able to track female and minority representation on all federal-aid projects once it becomes mandatory, likely in 2017.  It can generate very complex EEO reports and also will provide data on our workers – where they live, where they work, etc.  This will ultimately allow our employers to address issues such as the predicted shortage of equipment operators as a huge portion of the workforce approaches retirement.  DBE review will also be changed radically by B2GNow.  Make sure you take trainings and are comfortable with this software – we will continue to offer trainings as will the vendors.   If you have suggestions, please call CRD – we want to hear from you. 



QUESTIONS AND ANSWERS 
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Does anyone have any questions?



ON-THE-JOB TRAINING (OJT)  
PROGRAM 

Presenter:  Denise Spanjer 
NDDOT Civil Rights Division 

 
 

Presenter
Presentation Notes
Good afternoon, or morning…

We’re here to visit about the On-the Job Training Program and ways that you interact or are involved in the program.  

The Primary Purpose of the OJT Program is to provide marketable skills & training for:
Minority, female, and economically disadvantaged individuals

Once their training is complete, trainees earn journeyperson wages in the skilled crafts

OJT program is  an opportunity to:
Recruit from less skilled employees within the company
Hire and train people who are looking for seasonal jobs, such as teachers




OBSERVE 

Primary role of Project Engineer 
– Master List 
– Trainee training time on the equipment, in the 

truck, etc. 
– OJT Supportive Services On-Site Visits 

ECRM  
Sec. 4 p. 1 

Presenter
Presentation Notes
Where we really need your help is to observe and report anything you see that is out of the norm for the program’s trainees.  

Other employees sometimes are under the perception that the trainee is getting something for nothing.   They are in fact being paid less than other construction workers because they are learning a trade.

ADEs will receive Master List of Trainees for distribution to project managers.  It will be updated any time new assignments are made.   

Review the list prior to your Pre-Construction conference and tell the group the training program and a trainee name if one or more are assigned. Stress that the prime’s responsibility is to complete the trainee’s training.  Get it done!   Trainees who complete early in the season will be of most value during the peak of construction season. 

Some things to note: Is the trainee is operating their program’s equipment regularly and that they are being treated fairly.

If you notice anything out of the ordinary, put it in your project diary and report it to ADE.



Progress Payments 
■ Failure to fill trainee position 

– The contractor must show good faith in their 
attempts to hire a trainee to fill a need in their 
company. 

– Contractors who refuse to fill the position face 
consequences. 

■ Failure to train 
– Using trainee position as laborer or flagger, etc. 
– “Train Yourself” - lacking supervision of trainer 

 
 

ECRM  
Sec. 4 p. 10 
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OJT SP states “No payment shall be made to a contractor for failure to provide the required training or failure to hire the trainee as a journeyworker when such failure is caused by the contractor and evidences a lack of good faith on the part of the contractor in meeting the requirements of this OJT Program Special Provision.   If payments have been made, the Department will withhold the amount paid from the contractor’s progress payment.”

If the contractor does not hire a trainee to fill the position timely, we will let the ADE know.  We will expect the progress payment to be held if the contractor does not demonstrate their good faith efforts to hire to fill the assigned position.

We will keep the ADE in the loop on those compliance issues we have on getting trainee positions filled.  

If another contractor other than those assigned indicate they want a trainee have them contact us.



Assignments 

■ OJT Special Contract Provision 
■ Trainees are assigned to contractors 

– Not projects 
– May move trainees around to other jobs 
■ from federal projects to state funded only 

projects 
■ Contractors from other states may have different 

experiences with OJT Program 

ECRM  
Sec. 4 p. 2 
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Review the trainee assignments that may be on your project, prior to the Pre-Construction Conference.

Note that the contractor is assigned a trainee and make it part of your conference discussion.  Stress that the completion is the prime’s responsibility and that they may move and train trainees on their projects anywhere in the state.

A prime may ask a subcontractor to “take on” the training for the prime.  But, the sub is in no way required to do so.  This is the prime’s responsibility

If the contractor has any questions have them contact Wold Engineering or me.



Wold Engineering - OJTSS 

■ OJT Supportive Services On-Site Monitor 
– Visits trainees, superintendent, trainer, project engineer 

on the project site 
■ OJT Supportive Services Project Assistant 

– Contacts contractors weekly to check on trainee status, 
progress 

– Checks payrolls and hours on projects 
■ District Payroll Responsibility 

– Trainee graduates to Journeyworker 
 

ECRM  
Sec. 4 p. 9 
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Wold Engineering has the Department’s contract to provide OJT Supportive Services.  

Lisa Rhodes contacts primes every week for location, completion status, and review payrolls and trainee hours. 

Bill Pritchard makes two project site visits to each trainee.  His primary job is to interview the trainee and trainers. 

It is the trainer’s responsibility to make the trainee available and to respond timely to Bill’s request to set up an appointment time.  We will let you know if Bill and Lisa are having difficulties getting their contacts made and what recourse we all have.

After a trainee graduates from their programs, the Districts will take over the payroll reviews for those new journeyworkers.




Completion is Important 

■ Trainee positions are assigned based on a 
contractor’s cumulative contract dollars 

■Contractors should complete a trainee’s 
program/curriculum within one 
construction season 

ECRM  
Sec. 4 p. 10 
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Positions are assigned to contractors based on a fraction of the cumulative federal aid contract dollars.

Some contractors seem to drag their feet to get the trainees hired and working.  So it is important to address a contractor’s trainee assignments at the Pre-Construction and let them know that compliance is a contract issue.

We provide training to contractors on how to follow the program.  Let me know if you want to attend and learn all the detailed requirements the contractor must follow.

Our first 2016 assignments have been made – based on October – present bid openings.  Each bid opening could change the contractor’s number of positions so we will update the master list  and get it to ADEs for distribution.









Program Approval 

■ Contractors must request approval for program and 
trainee candidate separately 

■ All requests come through CRD 
■ Curriculum is outlined in the OJT Program Manual 

available at 
■ http://www.dot.nd.gov/divisions/civilrights/docs/ojtpro

gram.pdf  

Presenter
Presentation Notes
There is a formal approval process for the prime’s training program, and one for the trainee candidate.  Contractors receive notice of assignment in an email.

The prime must decide where they need skilled individuals on their project(s).  Then they request approval for a program that meets their staffing requirements.  The firm must identify the company’s trainer.

When they request trainee candidate approval, we use the job application to determine prior experience.




http://www.dot.nd.gov/divisions/civilrights/docs/ojtprogram.pdf
http://www.dot.nd.gov/divisions/civilrights/docs/ojtprogram.pdf


Training Programs 

■ Contractor may create a custom program 
■ Abbreviated programs 

– Apprenticeships 
– CDL holding Trucker 
– Upgrades 
– Multiple positions – not simultaneous 

 

ECRM  
Sec. 4 p. 4 

Presenter
Presentation Notes
Although the OJT Program Manual contains pre-approved program curriculum, there is flexibility for the contractor.  If the contractor needs skills other than the pre-approved programs, they may submit a proposal for a customized program.  The proposal must be approved by FHWA and the Department; vetting a new program takes time.

With approval, the prime may also short cut the number of program hours for completion.  

For example:
An apprentice could have already learned the general basics of a craft. Therefore, the apprentices’ approved OJT program hours may be reduced.

An over-the-road trucker with a CDL will know how to drive a truck, but may have not construction experience.  Therefore, the truck driver could be approved for a reduction in required completion hours.

Lastly, a group 4-6 equipment operator trainee could graduate from their training program; they then could be approved for a group 1-3 program.  The Program manual outlines the reduction in program completion hours in this example. 




Credit & Reimbursement 

■ Training hours may be earned on federal and state 
funded projects 
– Trainees may also receive credit for hours spent 

in training on other projects solely funded by: 
■ County, TERO, city, private, out-of-state DOTs 

■ Training hours are reimbursed at $4 per hour 
■ Contractors must submit vouchers monthly 

 

ECRM  
Sec. 4 p. 7 

Presenter
Presentation Notes
As I said the prime may train their trainees on any of the projects they are working.  All hours count toward training on federal and state funded projects.  

Hours count on TERO project work, but are not reimbursable, because TERO work has a different federal funding source.

Trainees may work on private, county, city, out-of-state funded projects.  There are limits to the number of hours that count, however, these are not reimbursable.

The Department reimburses prime’s $4 for the trainee’s hourly wage.  That coupled with their being able to pay the trainee less is intended to be motivating to prime’s completing their training positions.

If we don’t receive the request for reimbursement timely, we will not reimburse the contractor for the training hours.  The trainee’s hours toward completion will still count, but we won’t pay the prime.




QUESTIONS AND ANSWERS 
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Presenter
Presentation Notes
Does anyone have any questions?



 
LABOR COMPLIANCE   
2016 EXTERNAL CIVIL 

RIGHTS  TRAINING 
Presenter:  Gail Brown 

NDDOT Civil Rights Division  
Presenter:  Gail Brown 

NDDOT Civil Rights Division 
 
 

Presenter
Presentation Notes
The Labor Compliance section of the Manual is Section IV.   



Status of Employee: Independent 
Contractor, Business Owner or 
Owner/Operator? 
■ Let’s start with a basic concept that came 

up a lot this past season.  
 

■ If a worker is not a traditional employee of a 
contractor, do they need to be placed on 
DBRA Certified Payroll?  
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Presenter
Presentation Notes
I’m going to start with several slides that deal with when an independent contractor and/or business owner is subject to Davis-Bacon certified payroll and minimum wage, and when they are not.  



Independent Contractor    

Scenario:  Prime contractor uses an agency who employs 
independent contractors to do flagging on a federal-aid 
project.  They indicate that they pay these individuals on 1099 
Forms, and do no wage withholding or payment of federal 
taxes.  Do the they need to be on certified payroll?  
 
They also employ several independent contractors who own 
and drive their own trucks. Do they need to be on certified 
payroll? 
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Presenter
Presentation Notes
Whether a laborer, flagger, driver, operator or skilled craft worker on a federal-aid highway project is paid as an employee (with withholding of taxes, payment of employer’s payroll taxes, etc.) or as an independent contractor for a specified dollar amount, the employee must earn at least the Davis Bacon minimum per hour, with fringes.  

But there is one exception: that of owner/operators of trucks.  If a contractor owns and operates a truck and has no employees, he or she is not covered by minimum wage provision of DBRA.  But they should be placed on payroll with no hours or wages, with notation “owner/operator.”  



Owner/Operators of Trucks 
 

■ When doing payroll via paper, the Owner/Operator 
should be listed on payroll of contractor, with 
notation “owner operator.” 
 

■ On LCP Tracker, the Owner/Operator is listed, and 
the Owner/Operator box is “checked.”   
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Presenter
Presentation Notes
Whether filing of certified payroll is done via paper or via LCPTracker, the Owner/Operator of a Truck should be placed on the certified payroll of the company to which they are contracted with notation “Owner/Operator” or with the Owner/Operator box checked on LCPtracker.  In either case, no wage, hours or pay is listed, but the payroll should contain their address and telephone number.  

You do not need to ask an Owner/Operator of a truck to see his or her business license or federal tax ID, and it doesn’t matter if they are incorporated or an LLC.  



Sole Proprietors 
■ Sometimes, you will see worker on a federal aid job who 

claims that they are a sole proprietorship and exempt from 
Davis-Bacon minimum wages and certified payroll.   
 

■ Sole Proprietorship vs. Independent Contractor 
 

■ Federal Tax ID – if they are an “Inc.” or a “LLC”, and you can 
establish this, they are exempt from Davis Bacon certified 
payroll.  
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Presenter
Presentation Notes
A sole proprietorship is a type of business entity completely owned by one individual.  Typically, the USDOL looks at whether a business is incorporated or has limited liability status, and is wholly owned by one individual.  Ask someone claiming this status for a federal tax ID or other proof of business license.  While this doesn’t come up as much in ND, it did come up this past summer with our of state bridge painters.  They claimed a particular worker was the owner of an sole proprietorship business and submitted his federal tax ID.  This is typically adequate to prove that a sole proprietorship is exempt from DBRA. 



Bona Fide Owner/Executive 
■ What if a business is not a sole proprietorship, but is owned by several 

individuals.  Are all these individuals exempt form DBRA?  

 

■ Scenario – a Prime Contractor has contracted with a business, 
Flagging, Inc., to provide the flagging services on a federal aid project.  
The subcontractor Flagging, Inc., claims have 3 owners: Tom, Bob and 
Lou.  Tom owns 50% of the business and is responsible for 
hiring/firing and payroll.  Bob owns 25% and Lou owns 10%.   

■ All of these individuals spend some time flagging.  Do they need to be 
placed on certified payroll? 
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Presenter
Presentation Notes
Sometimes, you may hear a business owner tell you he or she is exempt from Davis-Bacon and payroll requirements because they are a bona fide owner/executive.  To claim this, they must own a bona fide 20 percent equity interest in the business and must be actively engaged in its management.  So, Tom (who own 50% equity and is very involved in management) is clearly a Bona Fide Executive and should either not be placed on certified payroll, or put on payroll with notation “Bona Fide Owner/Executive” and no hours.  Lou clearly falls short of the equity interest and also does not seem to be active in the management of the business – he is not an owner/executive and must be placed on certified payroll and must earn at least the minimum wage and fringe per hour.  Bob is a tougher issue: he has the 20% ownership required but he is not involved and probably should be placed on payroll. 

The real issue is to ascertain whether an individual is truly and owner with business control, or an equity interest is contrived in an attempt to exclude the worker from DBRA coverage.  



LCPtracker/Automated Payroll  
 

■ 2016 – use of automated payroll will be voluntary  
 

■ Contractors may continue to file via paper as they have, or 
may elect to file through LCPtracker.  
 

■ Get trained, get started using the system.  
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Presenter
Presentation Notes
This upcoming construction season of 2016 will see a move to automated payroll through LCPtracker.  If you have had training thus far, you may sign up for training through LCPtracker or you may sign up for upcoming trainings with CRD.  If you oversee federal-aid work, it is imperative that you begin training and looking at the system.  




Checking Payroll: Old System  

■ Check each line: make sure wage above minimum 
and that wage x hours = gross pay 
 

■ Check fringes either paid in cash or into a plan 
 

■ Check for missing or misclassified employees 
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Presenter
Presentation Notes
In 2016, some of the payroll you receive will be paper and some will be via LCPtracker.  If you get paper payroll, continue to check it as you always have.  Check each wage against the minimum required in the wage decision.  Check the math and note whether fringes are paid as cash or into plans in the appropriate amount.  Note if payroll seems to match what you have seen on the job – i.e. no missing or misclassified employees.  



Checking Payroll – LCPtracker 

■ Payroll need to be “accepted” by a member of project staff. 
■ Before accepting, use the “audit” flag to check one worker 

in each broad classification (trucker, operator, laborer, and 
skilled craft).   

■ Look for equipment or workers that you know were present 
on the worksite who don’t show up on payroll 

■ Clear any “violations” before accepting. 
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Presentation Notes
If you are so fortunate as to receive some or most of your payrolls on LCPtracker, your life will be easier.  The payroll must be “accepted” by you or a member of your staff after you audit the payroll.  To audit, make sure all violation flags are adequately addressed and explained.  Thereafter, audit one worker in each broad classification.  If everything is in order, accept the payroll and move on.  If “violations” relate to deductions (i.e. child support or other court order), upload documentation on the “upload documents” section of LCPtracker.  



Labor Interviews 
■ You should be able to conduct labor interviews on your 

mobile device  
■ If the person assigned to do interviews does not have a 

mobile device, consider a “dedicated” mobile device used 
for labor interviews 

■ No signatures needed for employees 
■ The system should check wage rates for you – look for 

obvious violations 
■ New interview Form is one page 
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Presentation Notes
I don’t have a completed Labor Interview page to show you today, although I have demonstrated the Site Visit (click on the Admin bar, then on the Site visit button) function on LCPtracker in all training we have done in the Districts.  The old Site Visit form is now reduced to one page, and it will no longer be required to be signed.  Verification of the information required will either be done by the system or can be completed quickly.  If you do not have internet on the project site, you may need to fill out data on the forms by hand and upload and input into LCPTracker when you return to the office, or somewhere where you have an internet signal.  



Paper Payrolls  
■ Log In under “Admin” tab 
■ Scan in and upload under Load Documents 
■ After ensuring that the payroll is on LCPtracker, the original 

paper may be destroyed. 
■ Paper payrolls need to be checked under the old method of 

manual checking because the system cannot check them.   
■ By logging the payroll in, the prime and higher sub will have 

notice that the certified payroll was done and accepted. 
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Presentation Notes
You will continue to receive payrolls in paper form, but you shouldn’t retain the paper. First, log in under the “Admin” tab and log in payroll number and date.  Then, upload a copy of the paper payroll in the Upload Documents section.  Prior to doing this, it would be helpful if the payroll was checked under the old manual method.  Once you are sure the Certified Payroll is retained in the Documents section, you may destroy the paper.  It will not be necessary to retain a box of paper payrolls as in the past.  If a project is in a second or third year in construction season 2016, keep prior years payrolls as paper in the boxes, and use a payroll number  that reflects a continuation from the previous year.  



Fringe Benefits 
■ LCPtracker requires the employer to add more 

information on fringe benefits than in the past – 
they must be a dollar value per hour for different 
types of fringes 
 

■ Fringe Benefit reports not required once LCPtracker 
is in use, but do inquire whether payments made in 
last 120 days.  
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Presentation Notes
LCP Tracker requires an employer to add more information on fringe benefits that in the past – they must put a dollar value on the fringe benefits provided, breaking it down by type.  In the case of a union employee, the breakdown will be identical or nearly identical to the union agreement for fringes.  For nonunion, there may be a variation, but the total value of fringe must meet the minimum, or the remainder must be paid in cash.  Although we urged that a Fringe Report should be done once a summer, this is not necessary for contractors using LCPtracker.  

It is a good idea to ask each contractor once each summer whether fringe payments have been made no less often than each 120 days.  



New Rule – Trucks/Pickups 
 

■ < 26,000 pounds GVW rating is a Pickup Truck.  The 
driver will be paid as a Group 1 Laborer. 
 

■ > 26,000 pounds GVW rating is a Single Axle Truck.  
The driver will be paid as a Truck Driver, Single Axle, 
or above. 

Presenter
Presentation Notes
Because I still get questions on this one, don’t forget that the new rule for whether he driver of a truck is classified as a Pickup Driver (Laborer 1) or a Truck Driver, Single Axle depends on the Gross Vehicle Rating of the truck.  If it is under 26,000  pounds, the driver is a Pickup Driver and is paid as a Group 1 Laborer.  If it is over 26,000 pounds, the driver is a Truck Driver, Single Axle (or above).  This means that, as a general rule, if the driver of a particular truck must have a Class C CDL in the North Dakota, the driver of that truck will almost certainly be a Truck Driver under the Davis Bacon decision, since the criteria (> 26,000 pounds) is the same.  This does not mean, however, that a driver is entitled to Truck Driver wages because he or she has a CDL Class C license.  It is the vehicle and not the individual that determines the appropriate classification on the Davis Bacon Wage Decision.  



Laborer or Group 5 Equipment Operator? 
 
Depends on HP of the  
the skidsteer 
 
80 or < HP is a Laborer 
 
81 or > is a Group 5 
Equipment Operator 
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Laborers who also Operate 
Skidsteers 

Presenter
Presentation Notes
Another new rule since last year related to employees who operate skidsteers.  (This new rule was decided after ECR Training last year, but has been in the online ECRM for several months, so you may have seen and read about the change.)  Whether this employee is a Laborer (Group 1-4 depending on type of work) or an Equipment Operator, Group 5 depends on the Horse Power of the skidsteer.  If it is 80 or less, the driver is a Laborer.  If it greater than 80 HP, the driver is an Equipment Operator, Group 5.  The employer always has the option of putting an employee in a higher pay category if they prefer not to change practices, but they cannot pay less.  If you need assistance determining what Laborer class a skidsteer operator will fall under, please call or email the Labor Compliance Administrator at (701) 328-2605. 



Suppliers and Leasing Companies 
 

■ Material suppliers are not subject to Davis 
Bacon except that drivers may become so if 
they spent more than a de minimis time on 
site. 
 

■ Equipment Lease companies are different – 
they might be subject to DBRA if time on site 
is more than incidental.  
 

Presenter
Presentation Notes
And one more comment on leasing companies – they might be subject to DBRA if time onsite is more than incidental, which is 20% of the work week in question.  



 
Workers with more than one classification  
 

■ If a worker moves from Laborer duties to operate a piece 
of equipment, the time in each classification must be 
noted. 

■ Worker must be paid for actual time spent in each 
classification. 

■ Rule of Reason – very briefly helping out another crew 
might be incidental (i.e. too small to note). 

■ If the duties are part of the job, they are not incidental. 

Presenter
Presentation Notes
Please note that an employee may operate a small skidsteer (80 HP or less) without leaving the laborer category in which they are working.  But for other equipment, a record must be kept when an employee moves between job classifications with different pay rates.  The only alternative is to pay at the greater pay rate across the board.  I received an email from the Teamsters in mid-January asking for Operator jobs that involve the driving of a truck.  I referred them to the latest Davis-Bacon wage decision.  I anticipate possible friction between the two unions where truck drivers are classified as EOs – a fuel truck driver, for instance.  It is in the driver’s interest to be a EO, since the fringe rates are considerably higher.  If you see or hear of this, please give me a class at (701) 328-2605.  



QUESTIONS AND ANSWERS 
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Does anyone have any questions?
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