
Section 7 of the Endangered Species Act Guidance for NDDOT Projects
Updated: May 2016

BACKGROUND

[bookmark: _GoBack]In order to receive an environmental approval (Categorical Exclusion (CatEx), Finding of No Significant Impact (FONSI) or Record of Decision (ROD)) for highway improvement projects, the requirements of Section 7 of the Endangered Species Act (ESA) need to be addressed. Previously this was handled through the solicitation of views (SOV) process and a response letter that was received from the United States Fish & Wildlife Service (USFWS). The response letter typically included information on the ESA, USFWS property interests, and recommendations to minimize harm.

This guidance is a starting point and will be evolving through continued coordination with the NDDOT, FHWA, and USFWS.
GUIDANCE
Previously Approved Process 
Older projects may have received a formal response letter (not email) or a returned NDDOT SOV letter with a USFWS stamp and signature that addressed threatened and endangered species. If so, the standard procedures and specific language for the environmental document (Programmatic CATEX (PCE), Documented CATEX (DCE), Environmental Assessment (EA), or Environmental Impact Statement (EIS)) can continue to be used. If you need assistance with this process, contact NDDOT Environmental & Transportation Services (ETS).  ETS will notify FHWA that the project submitted for environmental approval is following the old procedures and is recommended for environmental approval.
Current Process
Solicitation of Views Letters
ETS developed SOV Letter #7 specific to USFWS easement lands. This letter is sent to the applicable Wetland Management District.
Environmental Document - Threatened and Endangered Species
A NDDOT Threatened, Endangered, Proposed, Candidate Species, and Critical Habitat Affect Determination Table (Affect Determination Table) has been developed in consultation with FHWA to complete the Section 7 consultation process.  The Affect Determination Table contains all species and critical habitat known to exist in the state of North Dakota as of May, 2015. The Affect Determination Table can be found in the ESA Section 7 Affect Determination Package at the end of this document.

The Affect Determination Table should be completed by the environmental document author and be inserted into the Environmental Impacts section of the environmental document after the T & E discussion. The Affect Determination Table should be a full page, and should be landscape.  The Affect Determination Table should be filled out as follows:

0. Project Information
Fill out the project number, PCN, location, and county for the subject project. If a project crosses county lines, separate sheets will need to be filled out for each county.

Determination
Identify the presence of the appropriate species and/or critical habitat for the county where the project is located. A county listing of threatened, endangered, proposed, and candidate species and designated critical habitat can be found at the following website:  http://www.fws.gov/northdakotafieldoffice/SEtable.pdf

The USFWS website is evolving with different species being added or removed.  If a species is listed at the link provided that is not on the Affect Determination Table, please contact the ETS Biologist (through technical support for consultant projects) for direction on how to proceed. 

If a species or critical habitat does not exist in the county, then indicate in the Determination column that it is “Not Present” and no other columns need to be filled out as no further action is necessary for that species or critical habitat.

If the species or critical habitat does exist in the county, then follow the directions given in the “Guidance” column of the table.  The Guidance will result in one of three scenarios listed below that require specific language inserted into the higher level environmental documents (EA, EIS). The PCE or DCE does not require the narrative since they are checklists that contain questions specific to the scenarios described.

FHWA review not required – the NDDOT makes the determination of “No Effect” and no further action is necessary for that species or critical habitat.  Indicate an ‘X’ under “No Effect” in the Determination column and “No” in the “FHWA Review Required” column of the table. FHWA’s approval of the environmental document is their concurrence with the “No Effect” determination.

Include the following paragraph in the environmental document (except PCE and DCE), Environmental Impacts Section, under the heading Threatened & Endangered Species if all species and/or critical habitat received a “No Effect”:

The US Fish & Wildlife Service (USFWS) website indicated that # species occur in XX county.  These include the endangered names; as well as the threatened names, proposed species, candidate species, and designated critical habitat.  Based on the scope of work this project will have “No Effect” on the listed, proposed or candidate species, or critical habitat. Please refer to Table X, Affect Determination Table.





FHWA Review Required – the NDDOT will need to provide project, species, and habitat information to FHWA in the form of a single pdf document via email.  Please provide this information to the ETS Biologist (through technical support for consultant projects) and they will submit to FHWA for review prior to draft environmental document submittal. An example Cover Letter/Scoping Letter format and content for the required project information can be found in the ESA Section 7 Affect Determination Package. Indicate an ‘X’ under “Yes” in the “FHWA Review Required” column of the table. FHWA will review the information and make either the following determination or (3) USFWS Review Required:

No Effect – Indicate “No Effect” on the table and no further action is necessary for that species or critical habitat. Include the following paragraph in the environmental document (except PCE and DCE) in the Environmental Impacts Section, under the heading Threatened & Endangered Species if all of the species and/or critical habitats under review received a “No Effect”: 

The US Fish & Wildlife Service (USFWS) website indicated that # species occur in XX county.  Based on the scope of work identified within the known parameters in the table and the additional documentation provided to FHWA for the (provide the name(s) of the species and/or critical habitat that a FHWA determination was received for), it was determined that this project will have “No Effect” on the listed, proposed or candidate species, or critical habitat within the project area.  Please refer to Table X, NDDOT Threatened, Endangered, Proposed, Candidate Species and Critical Habitat Affect Determination Table.

Include all documentation, discussions, and correspondence related to the FHWA review and determination in the environmental document Appendix [footnoteRef:1] and indicate an ‘X’ in the “Additional Documentation Included” column of the table. [1:  All documentation related to Section 7 of the ESA shall be appended together in an Appendix labeled Documentation Pertaining to Section 7 of the ESA.  For further guidance and coordination of these items contact the NDDOT, ETS, Environmental Section.] 

(3)    USFWS Review Required – in some cases FHWA will require project specific coordination with USFWS if the project “May Affect” species or critical habitat.  If this is the case, FHWA will return the ESA Section 7 Affect Determination Package to NDDOT without signature. NDDOT (or Consultants) will be tasked with preparing a Biological Assessment (BA) of the project’s effects to listed species/critical habitat for FHWA to submit to USFWS. FHWA will submit the BA including the project details, species information, measures to minimize harm, and affect determination to USFWS.  If USFWS agrees with the findings, they will reply with written concurrence (“May Affect, Not Likely to Adversely Affect”) or a Biological Opinion (BO) (“May Affect, Likely to Adversely Affect”). Further, they will acknowledge the FHWA’s determination of “No Effect” on species, if applicable.  

Include the following paragraph in the environmental document (except PCE and DCE) in the Environmental Impacts section, under the heading Threatened & Endangered Species:

A Biological Assessment (BA) was completed in cooperation with the USFWS to determine Threatened & Endangered Species impacts as a result of the proposed project. The effect determination for these species can be found in Table X, Threatened & Endangered Species Affect Determination:

Threatened & Endangered Species Affect Determination Table
	DETERMINATION
	SPECIES/CRITICAL HABITAT

	No Effect: This determination is appropriate when the proposed project would not directly or indirectly affect (neither negatively nor beneficially) a listed species or designated critical habitat. No concurrence from USFWS required.
	[Fill in species/critical habitat]


	May Affect but Not Likely to Adversely Affect: This determination is appropriate when the proposed project is likely to cause insignificant, discountable, or wholly beneficial effects to a listed species or designated critical habitat. Concurrence from USFWS required.
	[Fill in species/critical habitat]

	May Affect and Likely to Adversely Affect: This determination is appropriate when the proposed project is likely to adversely affect a listed species or designated critical habitat. Formal consultation with USFWS required.
	[Fill in species/critical habitat] 

	No Effect to proposed species, candidate species, or proposed critical habitat: This determination is appropriate when the proposed project would not directly or indirectly affect (neither negatively nor beneficially) a proposed species, candidate species, or proposed critical habitat. Conferencing with USFWS not required.
	[Fill in species/critical habitat]

	May Affect but Not Likely to Jeopardize proposed species, candidate species, or proposed critical habitat: This determination is appropriate when the proposed project may affect, but is not expected to jeopardize the continued existence of a proposed species,  candidate species, or adversely modify  proposed critical habitat. Conferencing with USFWS optional. *
	[Fill in species/critical habitat]

	Likely to Jeopardize proposed species, candidate species, or destroy or adversely modify proposed critical habitat: This determination is appropriate when the proposed project is reasonably expected to jeopardize the continued existence of a proposed species, candidate species, or adversely modify proposed critical habitat. Conferencing with USFWS required.
	[Fill in species/critical habitat]


*Request voluntary conferencing in cover letter to USFWS.

Include all documentation, discussions, and correspondence related to the Biological Assessment, determinations, and USFWS consultation in the environmental document Appendix [footnoteRef:2]1.  This information will completely replace the NDDOT Threatened, Endangered, Proposed, Candidate Species and Critical Habitat Affect Determination Table. [2: 1 All documentation related to Section 7 of the ESA shall be appended together in an Appendix labeled Documentation Pertaining to Section 7 of the ESA.  For further guidance and coordination of these items contact the NDDOT, ETS, Environmental Section.
] 
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The following information (based on worse-case alternative footprint) should be provided to the ETS Biologist (through technical support for consultant projects) as one document packaged as a pdf in an email to forward to FHWA. The subject of the email should be: Section 7 Affect Determination Package (Project Number), (PCN).
ESA Section 7 Affect Determination Package

 (Project Number), PCN (Number)
(DESCRIPTION -all caps)
(COUNTY -all caps)
Sec , T--N, R--W
(Date- MM/DD/YY)
Paragraph A (to be used for Interstate, US, or State highway projects) – The North Dakota Department of Transportation, in cooperation with the Federal Highway Administration, is proposing a roadway improvement on (Highway Name, Vicinity, Description). Due to the type of work required to insert project description, the effect to insert species and/or habitat require further review according to the Affect Determination Table.
Paragraph B (to be used for Urban and County Federal Aid Route highway projects) – (Local Government Agency replace with the appropriate City or County), in cooperation with the North Dakota Department of Transportation and Federal Highway Administration, is proposing a roadway improvement on (Highway Name, Vicinity, Description). Due to the type of work required to insert project description, the effect to insert species and/or habitat require further review according to the Affect Determination Table. 
The project consists of Scope of Work. 
Describe the project in detail (much like information contained in SOV Letters) including if right of way or additional temporary construction easements will be required.  The information provided here should be tailored to the species and/or habitat based off of the information in the Affect Determination Table that would require additional documentation.  Example – Whooping Cranes will need more information and discussion on above ground utilities, towers, or new guy wires.  An aerial layout showing the location of the existing and additional above ground utilities should be provided as well as a schematic (detail) of what the above ground utility will consist of.  The aerial location map provided should show approximately 2 miles in either direction from the project area so the surrounding habitat is visible.

The information listed below should also be included to assist in the Determination(s):
1. What is involved in site prep?
1. How big of an area will have the vegetation removed?
1. What is the project duration?
1. What equipment is used?
1. Will there be blasting, pile driving, or other similar activities?
1. What is the construction phasing?
1. What time of the year will the project be constructed?
1. Do we anticipate the use of lights and night construction?
1. Will a temporary bypass be used?
1. Will any above ground utility lines be moved, installed, or raised?
(We need to describe what will be done and how we are doing it. The above list is not intended to be all inclusive. The above list is just some ideas of ways to describe the project.)
This project is expected to be constructed during the 20?? construction season.
Working through the NDDOT Threatened, Endangered, Candidate Species and Critical Habitat Affect Determination Table, this project state reason why the species require FHWA review according to the Affect Determination Table and then list the species and/or habitat of concern ( i.e. is within a ½ mile of piping plover critical habitat). The table requires a review of the project to determine either "No Effect" or “FHWA Review” is required.
Attached is a complete ESA Section 7 Affect Determination Package which includes at a minimum: a cover letter/scoping letter; NDDOT Threatened, Endangered, Proposed, Candidate Species and Critical Habitat Affect Determination Table; preliminary aerial layout of the project area; an aerial location map; and diagrams/schematics.
Based on the information provided, NDDOT recommends a “No Effect” determination.









_______________________________________
Federal Highway Administration Representative



 







ESA Section 7 Affect Determination Package
<WHEN COMPLETE, DELETE ALL HEADER TEXT AS WELL AS TEXT HIGHLIGHTED IN YELLOW>


	NDDOT Threatened, Endangered, Proposed, Candidate Species and Critical Habitat Affect Determination Table

	Project: 
	
	PCN: 
	
	Location: 
	
	County:                                           

	Species
	Listing
	Guidance                                                                                                 
	FHWA Review Required? 
	Determination
	Additional Documentation Included

	
	
	
	Yes
	No
	Not Present
	No Effect
	

	Interior Least Tern
	E
	FHWA Review required for work in or along the shoreline of the Missouri River System including reservoirs from April 15 through August 1.
	
	
	
	
	

	Whooping Crane
	E
	FHWA Review required for the adjustment (raising, relocating) of existing above-ground utility lines; or for newly placed poles/towers that require overhead lines/guy wires; unless the adjustments or new installations are located in a highly developed or urban area.  
	
	
	
	
	

	Black-footed Ferret
	E
	FHWA Review required for ground disturbing activities within 100 feet of prairie dog towns of at least 80 acres in size. Projects within the existing right-of-way will not require FHWA review.
	
	
	
	
	

	Pallid Sturgeon
	E
	FHWA Review required for work in or along the shoreline of the Missouri River (including reservoirs) and Yellowstone River Systems.
	
	
	
	
	

	Gray Wolf
	E
	FHWA Review required for roadway projects of 2 or more lanes on a new location (i.e. construction of a new roadway).
	
	
	
	
	

	Poweshiek Skipperling
	E
	FHWA Review required for work occurring outside of the right of way in undisturbed native tall grass prairie and wet swales.
	
	
	
	
	

	Piping Plover
	T
	FHWA Review required for ground disturbing activities within ½ mile of designated piping plover critical habitat or known nesting sites. See link for piping plover designated critical habitat maps: 
http://www.fws.gov/mountain-prairie/species/birds/pipingplover/
	
	
	
	
	

	Western Prairie Fringed Orchid
	T
	FHWA Review required for all ground disturbing activities on non-flooded, undisturbed ground, known habitat, and native prairie.  High probability of species in or near the Sheyenne National Grassland. 
	
	
	
	
	

	Dakota Skipper
	T
	FHWA Review required for work occurring outside of the right of way in high quality native prairie containing a high diversity of wildflowers and grasses. 
	
	
	
	
	

	Rufa Red Knot
	T
	FHWA Review required for work activities impacting Piping Plover Critical Habitat or sewage lagoons. See link for piping plover designated critical habitat maps:
http://www.fws.gov/mountain-prairie/species/birds/pipingplover/
	
	
	
	
	

	Northern Long-Eared Bat
	T
	FHWA Review required for work involving the removal of trees or buildings, ground disturbance in areas with caves, mines, and rock crevices, or work on structures. A final 4(d) rule with programmatic biological opinion (PBO) has been released by the USFWS. Refer to the following link further guidance to fulfill Section 7 requirements for the NLEB (NDDOT Guidance for the NLEB - under NEPA documentation portion)
http://www.dot.nd.gov/manuals/design/designmanual/reference-forms.htm
	
	
	
	
	

	Species
	Listing
	Guidance                                                                                                 
	FHWA Review Required? 
	Determination
	Additional Documentation Included

	
	
	
	Yes
	No
	Not Present
	No Effect
	

	Piping Plover Critical Habitat
	D
	FHWA Review required for ground disturbing activities within ½ mile of designated piping plover critical habitat or known nesting sites.  See link for piping plover designated critical habitat maps: 
http://www.fws.gov/mountain-prairie/species/birds/pipingplover/
	
	
	
	
	

	Poweshiek Skipperling Critical Habitat
	D
	FHWA Review required for ground disturbing activities within 0.6 mile of proposed Poweshiek Skipperling critical habitat. See link for Poweshiek Skipperling proposed critical habitat maps: 
http://www.fws.gov/midwest/Endangered/insects/posk/CHmaps/poskNDchUnitMaps.pdf
	
	
	
	
	

	Dakota Skipper Critical Habitat
	D
	FHWA Review required for ground disturbing activities within 0.6 mile of proposed Dakota Skipper critical habitat. See link for Dakota Skipper proposed critical habitat maps: 
http://www.fws.gov/midwest/Endangered/insects/dask/CHmaps/daskNDCHmaps24Oct2013.pdf
	
	
	
	
	










_______________________________________
NDDOT ETS Representative

*If no FHWA review is required, remove signature block. ESA table will not need to be signed by ETS as the environmental document will have a signature.
















Listing Key: E – Endangered      T – Threatened     P – Proposed      C – Candidate      D – Designated 			Date of last updates to table: 5/2016
