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INTRODUCTION

As a recipient of federal funds, the North Dakota Department of Transportation (NDDOT) is required to
comply with the rules and regulations of the U.S. Department of Transportation, Federal Highway
Administration, as they pertain to the federaid highwayprogram.
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Rights Division is located in the central offiBedm 413) and is stéed by a Civil Bhts Division Director

(Deblgoe), two CiviRights Officer Il positian(Jackie Lipp and Becky Hanson), andAaimeinistrative

Assistant Il position (ErikaorenzPerry) Deb Igoe has responsibility for overall internal and external

civil rights program management. Jackie Lipp assists in theaggmeht,implementation and
Y2YAG2NRAY3 2F b55h¢Qa ¢AGES LT ¢AGES xLLZ O2ydNI
opportunity (EEO), and disadvantaged business enterprise (DBE) programs. Becky Hanson assists in the
developmentjmplementatio= | YR Y 2 y A i 2 NRkhg-Bb taifing (08T and DBE pragyams.

Erika Loren®erry provides administrative office support.

Many of the internal and external civil rights monitoring responsibilities have Hetgatedto the
districts. Primaryiwil rights responsibilities ardelegatedto the district engineers. They, in turn,
delegatethe internal EEO responsibilities and external labor compliance and contract compliance
monitoring to their staff.

This manual deals only with the external lafights program and includes:

l. General EEO Requirements
Il. Onthe-JobTraining
M. Disadvantaged Business Enterprise

\VA Contract Compliance
V. Labor Compliance
VI. Contract Special Provisions

Each district is responsible for keepihg Civil Rights Division informedariy EEO, OJT, DBE, contract
complianceand labor compliance activities, either positive or negative, in a timely manner. The Civil
Rights Division Director and Civil Rights Officers are available for technical assistance at any time by
contacting the CiVRights Division, North Dakota Department of Transportation, 608 East Boulevard
Avenue, Bismarck, ND 5850300, phone/email:

3282576- Deb Igoe digoe@nd.gov
328-2605- Jackie Lipp jlipp@nd.gov

328-3116- Becky Hanson bhanson@nd.gov

328-2637- Erika LorenPerry eperry@nd.gov
3281965- Fax

Revised 01/200
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l. GENERAL EEO REQUIREMENTS

A. PreJob Conference

1. Monitoring of the various equal employmeapportunity (EEO), oithe-job training
(OJT), disadvantaged business enterprise (DBE), and labor compliance contract special
provisions begins with thepre-job conference. ThEreJob ConferenaeEqual
Employment Opportunity, LabotaBidards, and DBE Participatiarfdrmation (SFN
9423- Rev.01-2008)MUSThe completed at this time. The form covers contract special
provisions, labor compliance and E&ghtractcompliance jobsite interviews; required
posters and notices on federald projects; general EEO, DBE, and labor compliance
requirements; and required records and reports.

*NOTrequired for stockpiles or other small projects lasting less than three sveek
(usually small seal jobs).

2. Most federallyaided highway construction contracts contain DBE program
requirements thatMUSTbe achieved prior to thecheduledbid opening and/or prior to
the actual award of the contract. This includes providing afigt@DBE firms that will
be used on the project. The Civil Rights Division reviews and analyzes this and other
required information and documentation submitted by the apparent low bidders and
DBE firms and prepares the DBE participation review {caoscious) and DBE
participation review faceneutral) forms.

a) The information contained on each DBE participation review form is presented
to the DBE Participation Review Committee. Based on the information, the
committee makes a recommendation to the NDDO¥Ector to either award or
not award the contract. Other special conditions and considerations made by
the committee and/orthe Director and agreed to bthe apparent lowbidder
are also noted on the review form.

b) Following contract award, the Civil RigDivision provides two copies of the
DBE participation review form and other pertinent information to the
appropriateassistantdistrict engineer. Thessistantdistrict engineerMUST
keep one copy and provide the second copyhe district, city,county, or
consultantproject manageengineerfor use in monitoring DBE participation on
the project.

3. Once a contract is awarded, the prime contractor will notify the district, city, county, or
consultantproject managesengineeras to when work on the project will be started.
Thedistrict, city, county, or consultamiroject manageengineerMUSTarrange a date
and a location for the prgpb conference that is mutually agreeable to the prime
contractor. Thalistrict, city, county, or consultanproject manageengineerMUST
invite representatives typically from the following organizations:

a) Department of Transportation Blrict Office;
b) City and County (if available);
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c) Railroads;

d) Workforce Safety and Insurance; and
e) Federal Highwa Administration (for interstate and NH projects exceeding
$3,000,000)

ThePRIME CONTRACTRMIBSTIinvite representatives from utility companies, when
appropriate. ThéRIME CONTRACTRRSTalso notify and invite all neBBE
subcontractors and all DBE subcontractors, regular dealers, and manufactures intended
for use on the project anMUSTencourage their attendance, as required under the DBE
special provisions.

The district, city, countyor consultanproject manageengineeris responsible for the
conference location, agenda, notification of applicable representatives, and completion
of the prejob conference form and any other conference minutes.

Any written conference minuteBlUSTbe prepared in letter form to the Construction
Services Division Engineand a copyMUSTbe attached to the original of the pfeb
conference form.

ltisthet wlL a9 [ h b ¢reshbangtbiitwt@ discuss any project issues necessary for
joint DBE progma compliance on the part of the prime contractor, "DBE
subcontractors, and their DBE subcontractors, regular dealers, and manufacturers, as
required under the DBE special provisions.

The prejob conference fornMUSTinclude the names and organizatioofall
personnel attending the conference ailUSTbe signed and dated by the individual
completing the form. The prime contractbfUSTalso sign and date th€ertification of
Receiptincluded on page 6 of the form.

The original of the completed piieb conference form and a copy of any other
conference minutesMUSTbe retained in the project file that is sent to the Construction
Servica Division when the contract is finaled. One copy each of the completepbbre
conference form and any other conference minutds/STbe sent to the Civil Rights
Division, the prime contractor, and the participants.

If any of the norDBE subcontractors and intended DBE firm3d\{Dd represented at
the prejob conference, th®RIME CRTRACTORUSTsend them a copy of the
completed prejob conference form and any other conference minutes, as required
under the DBE special provisions.

The following item#MUSTbe covered at the prgob conference by the assistant district
engineer or the district, city, countgr consultantproject managefengineer

a) All federallyaided highway construction contracts contain the following special
provisions:

D Required Contradrovisions, Federaid Construction Contracts (U.S.
Departmentof Transportatior-orm FHWA 1273Rev. 310-94)t
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b)

(2)

®3)

(4)

Cutlines contractorequirements relating to wages, payrolls, labor
compliance statements, and general EEO responsibilities.

Labor Rtesfrom U.S. Department of LaborSecifiesbasichourly
rates and applicable fringe benefit payments for job classifications
related to highway construction.

EEO Affirmative Action Requirement2@02)t Establishes statewide
employment goal of 6.9% foefnales in each trade and an assigned
percentage goal, by county, for minorities in each trafiailure by a
prime contractor or a subcontractor to achieve these goals, or to prove
good faith efforts in an attempt to achieve the goals, may resultin a
determination of noncompliance by NDDOT should the prime
contractor or subcontractor be selected for andapth contract
compliance review.

Prompt Payment and Retainage1808)t Requireghe prime

contractor to pay the subcontractor the amount due for waidne or
services rendered, less applicable retaindlfeTto exceed 2%, from the
current progress payment within 20 calendar days of receipt of payment
from NDDOTor owning agencyunless the prime contractor has just
cause tadNOTmake payment.The promptpayment includes the release

of retainage monies held within 20 days after the work is satisfactorily
completed as determined by NDDOT. The prompt payment procedures
and release of retainage applies to &i$ of subcontracts.

Generallyall contracts (state and federally funded) cont&pecialProvision
Onthe-Job Training Programd<1-08).

(1)

(@)

@)

Trainee positions are assigned to prime contractors andNg@project
specific. The number of trainee positions assigned will be determined
by goplying a formula based on calculations involving specific project
specification numbers on applicable projects funded with federal
highway dollars awarded by NDDOT to a prime contractor from October
1 to September 30 of each year.

In earlyApril, a summary of the trainees required to date and the OJT
program package is sent to participating prime contractors. The
package is also available to prime contractors and subcontractpos
request and is sent to prime contractors as they become eligible for
trainees throughout the remainder of the year.

Contractors are responsible for the recruitment and placement of
trainees.

(a) ContractordMUSTemploy minority, female, or economically
disadvantaged individuals for all trainee positions assigned in
accordance with the OJT program
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(4)

(5)

(6)

(b)

()

Additional positions requested by the contractor may be filled
by individuals outside of these targeted groups.

The economically disadvantaged designation &t Ybe
obtained from Job Service North Dakota. ApplicAhtsSThe
referred to Job Service for screening and certification.

All paperwork regarding the traineddUSTbe filed in a timely manner.
Progress payments will be withheld from the prime contractor if the
Civil Rights Division has problems obtaining the necessary paperwork.

(@)

(b)

(c)

(d)

Contractors are responsible for submitting tRequestfor On
the-Job Training Progma Approval (SFN 9762Rev. 08006)
directly to the Civil Rights Division. All requaédtdSTbe
submitted byApril 150r within 15 days of notification of
additional trainee assignments.

TraineedMUSTbe approved before they can begin work under

the QJT program. Contractors are required to submit the

GNI AySSQa yI YS | yRfoimtode il SiG SR
Rights Division for review and approval.

Written certification of an individual as economically
disadvantagedUSTbe obtained from Job Sepd North
Dakota andvlUSTbe provided to the Civil Rights Division as
part of the approval process of trainees.

Contractors are paid $4.00 for each hour of training provided in
accordance with the OJT program. Program reimbursenent
made directly to thgprime contractor. To request
reimbursement contractorsMUSTcomplete avVoucherfor On
the-Job Training Program Hourly Reimbursement (SFN 51023
Rev. 12007)for each trainee. The completed vouchdt&)ST

be submitted to the Civil Rights Division f@paoval and
processing by th&5th day of everyfollowingmonth the trainee

is employed under the OJT program.

Once a trainee has been approved, district, city, county, or consultant
projectstaff isresponsible for monitoring contractor payrolls for the
payment of correct wage rates and fringe benefits, where applicable.

b55h¢ Q& hWe &dzLllI2 NI AGPS aSNBAOSa O2ya

targeted group trainees and monitoring their progress under the
program. To facilitate counseling sessions, the Qgpastive services
consultant will contact contractors for the locationtbe trainees.
ContractordMUSTmake the trainees available for counseling.
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d)

f)

9)

(7) The current OJT supportive services consultant is Wold Engineering, P.C.
Contact Bill Prichard or Lig&hodes at Wold Engineerirfg.C., 316
Eastdale Drive, Bismarck, ND 58501, emafc@btinet.nef or phone
701-2589227.

Most federallyaided highway construction contracts will contain either the
Special Provisiddisadvantaged Business Enterprise Progidgconscious)
(dated3-11-08 and earlie} or the Special Provision Disadvantaged Business
Enterprise Program (Raceutral) (dated2-8-08 and earlie}.

The raceconscious special provision specifies a percentage of the bid price to be
subcontracted or expended to DBE firms. Prime contraditidSTmeet

assigned goals or show that good faith efforts were made in an attempt to meet
the goals. Prime contréars are required to provide a list of the DBE firms
intended for use on the project at the time of bid submittal.

The raceneutral special provision assists all small businesses in the subcontract
and supply selection process and is completely race andey neutral. Prime
contractors are required to provide a list of the DBE firms intended for use on
the project by noon on the next work day following the bid opening.

Under both the raceconscious and the raeseutral special provisions, the
apparentlow bidderMUSTprovide:

(2) A Form CNotification of Intent to Je DBE (RC) (SFN 527B2v.
11-2006and earliej or Notification of Intent to de DBE (RN) (SFN
52160- Rev. 122006and earliej] to the CIVIL RIGHTS DIVISIfoN
each DBE intended for usa the project.

2) AProposed Progress Chart (SFN 7~Rév. 1e2007)to the
CONSTRUCTION SERVICES DIit8l€#¢h DBE intended for use on
the project (excluding oil haulers, suppliers, brokers, wesdregular
dealers and manufacturers).

3) ARecord of DBE Project Payments (SFN 538%2006)to the CIVIL
RIGHTS DIVISIObh a semiannual basi® document actual payments
made to DBE firms for work performed.

(4) A completedDBE Patrticipation Certification (SFN 142B&v.10-2008)
to the CONSRUCTION SERVICES DIVISIiiNa copy to thedistrict,
city, county, or consultarproject manageiengineer upon completion
of the contract to verify DBE participation.

For the life of the project, th€ RIME CONTRACTBResponsible for the DBE
firmslistedonthe2 N / Qa4 YR (KS g2 NbprtheKSe I NB
specific bid items or products the prime contractor committed to during the
pre-award process (work the prime contractor intends to perform itself and

I-5


mailto:wepc@btinet.net

12.

13.

h)

work the prime contractor intends to subcontract or expend to ARE firms
where DBE firms quoted but weNOTused).

ltisthet wL a9 [ h b ¢reshbongtbiitywt® {

D Monitor the DBHirmsQ erfodmanceon the project.

2) Ensure the DBE firms perform a commaially useful function.

3) Ensure the prime contractor and its subcontractors, suppliers, regular
dealers, and manufacturers comply with the requirements of the

applicable DBE special provision.

Prime contractors are encouraged to provide a copy of the applicable DBE
special provision to their intended DBE firms.

At this point of the conference, theRIME CONTRACTMRSTbe invited to discuss the
following with those in attendance:

a)

b)

c)

The DBE firsithat will be working on the project and the items of work they are
to perform.

The time period for the work to be performed by the DBE firms.

Any other project issues necessary for DBE program compliance on the part of
the prime contractor, nofDBE 8bcontractors, and their DBE subcontractors,
regular dealers, and manufacturers. Items may include but are not limited to:
project scheduling, expected overtime, payment schedule, EBat®n wage

and payroll requirements, pit and batch plaiebncrete orasphalt)locations,
guantities, length of haul, type of road, etc.

The following additional itemBlUSTbe reviewed by the assistant district engineer or
the distrid, city, county, or consultant project managengineerwith those attending
the prejob conference:

a)

b)

The unfulfilledobligations by a contractor or DREocessappiesto all tiers of
subcontracts. Refer t8pecial Provision Disadvantaged Business Enterprise
Program (Raceonscious)

The prompt payment and retainage procedures apply toiedstof
subcontracts. Refer to Special Provision Prompt Payment and Retainage.

The chain of command for resolving issues during construction is:

D From the district, city, countyor consultantproject managesengineer
to the assistant district engineer.



d)

(2) From the assistant district engineer to the Construction Services
Division.

3) The Construction Services Division will inform the Civil Rights Division of
field issues and discuss possible resolutions. This is designed to
maintain uniformity in interpretaig federal and NDDOT policies and
standard operating procedures.

Labor Compliance and EEO Contract Compliancsaitéobnterviews

(1) 9FOK LINRYS O2y iGN OG2NI gAlGRMUST LINR2SOI
have *labor compliance jabite interviews conducted on a portion of
their project workforce at least once annually. Only one project per
prime contractor need be selected for interviews.

(2) Every subcontractor, regardless of the number of subcontraey th
hold in the districtMUSThave*labor compliance jolsite interviews
conducted on at least one project annually.

*NOTrequired for contracts and subcontracts under $10,00re
work on the project is sporadic and of short duration (three weeks or
less).

3) NOinterviews should be conducted with bona fide owstgrerators of
trucks or with haulers and suppliers of petroleum products.

4) Labor compliance and EEO contract compliancesjtainterviews
MUSTalso be conducted on those projects scheduled fedépth
contract compliance reviews. The Civil Rights Division conducts
between ten and fifteen contract compliance reviews annually.
Assistant district engineem@nddistrict, city, countyand consultant
project manager&ngineerswill receive prior notification of scheduled
reviews.

(5) One copy of each of the completed interview forMblSThe forwarded
to the CIVIL RIGHTS DIVIEWIithin FOURTEE®hlendar days of the
date the interviews were conducteathd the payroll information was
verified. The originals of the formdUSTbe placed in the project file
that is sent to the Construction Services Division when the contract is
finaled.

Federalaid Highway Construction Contractoksinual EEO Report (FHWA 1391)

D Contractors are required, by law and federal regulation (23 USC 140a
and 23 CFR Part 230), to complete and fileRbderalaid Highway
Construction Contractors AnnuaEO Report (FHWA 1391
Rev. 042005) This reporMUSTbe submitted by all prime contractors
and covered subcontractors (subcontracts of $10,000 or more) that
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f)

(2)

®3)

have been active on federalgided highway construction projects
during the month of Jul@NL Yfor the duration of the project.

As of the 2002 aastruction seasoyfNDDOT is participating in an
information collection pilot program whereby contractors are allowed
to submit oneconsolidated report inclusive of all federaild projects.

In earlyJuly, the Civil Rights Division will mail the reptotm to all
qualified contractors with instructions to complete and retuhe
reportdirectly to theCIVIL RIGHTS DIVISI®BMNo laterthan

August 10 Any questions concerning the report should be referred to
the CIVIL RIGHTS DIVINIO

Bulletin Boards

(1)

(2)

®3)

(4)

(5)

NDDOT has combined all of the required®Ehd U.S. Department of
Labor mpsters and notices into oneoster Board (DOT 335Rev.
03-2003) Thigposter boardVilUSTbe provided to the prime contractor
and each subcontractor attending the pj@b conference.

In addition to the poster board, or its equivalent, contractbttglST
display the federal DaviBacon wage rate decision applicabiethe
project (incorporatednto the contract) and their company
discrimination complaint procedure (a sample is attached to thejpie
conference form).

Instead of providing their own bulletin board, subcontractors may opt
to post their company EEO policy, letters appointimgr EEO and DBE
officers, and their discrimination complaint procedure on the prime
O2y (NI Oll2NXRa odzZ ft SGAY o62FNR | yR
board and DaviBacon wage rate decision.

Threering binders may be used in place of bulletin bodDi{. Yif the
contractor is on the project for less than one week (seven calendar
days); or if the contractor is extremely mobile on the project, for
example: paint stripers, guardrail installers, fencers, etc. However,
project employeedMUSTfeel comfortabbe in accessing the information
in the threering binder.

Another allowable method for complying with bulletin board
requirements is for the contractor to provide individual copies of their
company EEO policy, letters appointing their EEO and DBE qféindrs
their discrimination complaint procedure to all employees at the
beginning oEACHonstruction season and to all new employees hired
throughout the remainder of the year. However, the contraduST
keep written documentation, including signaturesemployees, and be
able to produce the documentation upon request. The other posters
and noticedMUSTthen be discussed at periodic EEO meetings held
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9)

throughout the year. Again, documentatidfUSTbe kept to verify
that this information is being brought to the attention of the
employees.

Pit Information

(1)

)

3

(4)

(5)

(6)

At the time of the pregob conference, the prime contractddUST
inform the assistant district engineer tre district, city, county, or
consultantproject manageengineerof the pits to be used on the
project by the prime contractor and each subcontractor. A
determinationMUSTthen be made as to whether the federal Davis
Bacon wage rates will apply to work performed at the pits.

The Dais-Bacon and Related Acts (DBR&NOTapply to a pit or
batch plant site (concrete or asphalt) when it is determinef®@Tbe
included in thesite of the workof a federal or federalhaided contract
or project.

The definition forsite of the workhas undegonemany changes due to
challengedo the U.S. Department of Lal@@ SDOQ) &nterpretation

of DBRA. The courts have significantly narrowed the definition
previously used. In January 20QISDOL released the following new
definition modifying 29 CFR 5.2 (j)(I)

G¢KS aArAidsS 2F GKS 62N)] RSTFAYAGUAZ2Y AYyO

yards, job headquarters, etdn the site of the work only where they are
dedicatedto the covered constrction projectand are adjacent or
virtually adjacentto the location where the building or work is being
O2y aidNUHzOGSRdE

The new definition applies to all fedefaid projectdet to contract
(NOTawarded) afterJanuary 19, 2001

Also changed is

& ¢ Ke§ulatory definition of construction to provide that the efite
transportation of materials, supplies, tools, etc.nig covered unless
such transportation occurs between the construction work site and a
dedicatedfacility locatedadjacent or virtually adjacentto the
O2yaliNHzOGA2Y aAiAiSoé

The key isledicatedto the job siteANDadjacent or virtually adjacent

to the location where the work is being constructed. NDDOT has
definedadjacent orvirtually adjacentas a pit or batch plant (concrete

or asphalt) whose boundary is locatedthin one-half mile of the

closest right of way boundary to the project. The distance is measured
as onehalf mile from the boundary to the pit or batch plant site
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(7)

(8)

(9)

(concrete or aspélt) to the closest project boundargs the crow flies
NOTto the middle of the project.

The federal regulations further defirgite of the workas:

@) d (1) The site of the work is the physical place or places where
the building or work called for irhe contract will remain; and
any other site where a significant portion of the building or
work is constructed, provided that such site is established
specifically for the performance of the contract or projeet

(b) Al (2) Except as provided in paragradB) of this section, job
headquarters, tool yards, batch plants, borrow pits, etc., are
part of the site of the work provided they adedicated
exclusivelyor nearlyso, to performance of the contract or
projectand provided they areadjacent or virtuallyadjacentto
the site of the work as defined in paragraphm 0 2 F (KA &

(©) d (3) Not includedin the site of the work arpermanenthome
offices, branch plant establishments, fabrication plants, tool
yards, etc,of a contractor or subcontractor ose location and
continuance in operation are determined wholly without regard
to a particular federal or federally assisted contract or project.
In addition, fabrication plants, batch plants, borrow pits, job
headquarters, tool yardgtc., of a commerial or material
supplier, which ar@stablishedby a supplier of materials for the
projectbefore opening of bids and not on the site of woak
stated in paragraph(ll) of this section, araot included in the
site of the work. Such permanent, previgusktablished
facilities arenot part of the site of the work, even where the
operations for a period of time may be dedicated exclusively, or
YSENIe&e a2z G2 0G0KS LISNF2NXYIyOS

If the boundary to a pit or batch plant site (concrete or asphial
locatedmore than onehalf mile from the closest right of way boundary
to the project, DBRBOES NOapply. It DOENOTmatter when the
project wadet to contract(NOTawarded) because the pit or batch
plant site (concrete or asphalt) isore thanone-half mile away.

If the boundary to a pit or batch plant site (concrete or asphalt) is
locatedone-half mile or lesfrom the closest right of way boundary to
the project,

(@) DBRADOES NOapply if the pit or batch plant site (concrete or
asphalt)HAS BEENopen and making sales to the general public
within the previous twelve months of thegay the project was
let to contract(NOTawarded).

I-10
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(10)

(11)

(12)

(13)

(14)

(15)

(b) DBRADOESpply if the pit or batch plant site (concrete or
asphalt)\HAS NOT BEFHipen and making sales to the general
public within the previous twelve months of tlaay the project
waslet to contract(NOTawarded).

The manufacture and delivery to the work site of supply items such as
sand, gravel, and reaewix concrete, when accoptished by a bona

fide material supplier operating facilities serving the public in general,
are activitiedNOTcovered by DBRA. This would be so even though the
YFGSNRAFEA FNBE RSEAGSNBR RANBOGE &
work site. Sut bona fide material suppliers aMOTconsidered
contractors under DBRA. Thtiseir employees ar&lOTdue Davis

Bacon wages and payrolls &d®©Trequired. What constitutes a

sufficient quantity of sales to the general public depends on the
circumstances in each case, BtUSTbe more than mere token sales

The supplieMUSTbe able to demonstrate that he or she hasitinely
been selling to thegeneral public from the aggregate sour@nd that

the pit was opeed for that use NOTfor the federalaid project in
guestion. In other words, if they are normally considered a supplier but
they opened the pijust for the federalaid project ANDthe pit is
locatedone-half mile or lesfrom the closest right of way boundary to
the project, they would be considered a contractor &#@Ta supplier.
Consequently, DaviBacon wages would be due and payrolls would be
required.

If DBRADOESpply to a pit @ batch plant site (concrete or asphalt), the
employees who perform tasks directly related to producing the product
are covered, including the truck drivers who haul the materials from the
pit or batch plant site (concrete or asphalt) to the project, reti@ss of
whose payroll they appear on.

It DOES NOmatter who owns the pit, who is crushing, or who is
producing the product. What matters is whether the siteéslicated
to the covered construction proje@&NDis adjacent or virtually
adjacentto the project.

In addition, tDOENOTmatter if the pit is a stateptioned pit. If the
pit is locatedmore than onehalf mile from the closest right of way
boundary to the project, DBRBOES NOdpply.

If rubble or other material is hauled from a project to a location
designated in the plans and specifications for the project, DBBES
apply. If no location is designhated in the plans and specifications, and
the truck drivers are hauling the rubble omaterial from the project to a
location determined tdNOTbe asite of the work DBRAOES NOT

apply.
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(16)

17)

Whenever any state, countyr city funded project is combined with or
tied to a federally funded project as one contract, BB@acon wage
ratesMUSTbe paid and payroll$1USTbe generated and submitted for
all portions or segments of the contract. Consequently, the principles
described above apply to pits and batch plants (concrete or asphalt)
used for the contract. For example:

A contract has threegrtions or segments, of which two are federally
funded and one is strictly state funded. There is a two andt@iemile
gap between the state funded portion or segment and the next closest
federally funded portion or segment. Material is being haulednf a

pit site locatedess than onehalf mile from the closest right of way
boundary to the state funded portion or segment.

@) Because two of the portions or segments are federally funded,
the entire project is viewed as federally funded.

(b) Since the piti¢e is locatedess than onehalf mile from the
closest right of way boundary to the state funded portion or
segment,

() DBRADOES NOapply if the pit sittHAS BEEbpen
and making sales to the general public within the
previous twelve months of thday the project wadet
to contract(NOTawarded).

(i) DBRADOESpply if the pit sittHASNOTBEEMNpen
and making sales to the general public within the
previous twelve months of thday the project wadet
to contract(NOTawarded).

(© DBRA applies to anyone workiadjacent(within one-half mile)
to the boundaries of the project site, generally at a pit or batch
plant site (concrete or asphalt).

(d) If material is hauled from that same pit site to any one of the
other two portions or segmnts, which aré&NOTadjacentto the
pit site, DBRA still applies because the portions or segments are
looked at as a whole.

There are times when, at the end of a project, NDDOT adds another
mile or two to the project through the issuance of a change ardeéit

was previously determined that the boundary to a pit or batch plant site
(concrete or asphalt) was locatedore than onehalf mile from the

closest right of way boundary to the project; but the added segment
brings the boundary to the pit or batch plant site (concrete or asphalt)
within one-half mile of the project boundary:

[-12



(a) Those employees working on the additional segment under th
change order would be due DaxBsicon wages and payrolls
would be required.

(b) Those employees hauling from and working at the pit or batch
plant site (concrete or asphalt) under the change order would
be due Daw-Bacon wages and payrolls would be reqdiONLY
if the pit or batch plant site (concrete or asphalASNOT
open and making sales to the general public within the previous
twelve months of theday the project wadet to contract(NOT
awarded).

(18) The district, city, countyor consultantproject managerengineerMUST
use his or her best judgment to determine whether a location in
guestion is consideredsite of the work If the district, city, countyor
consultantproject manage®engineerhas questions or is unsure
whether a pit or batch plant site (concrete or asphalt) is covered, he or
sheMUSTconsult theCIVIL RIGHTS DIVISION

TruckingOperations

(2) ThePRIME CONTRACT®Responsible for monitoring DBE
performance on the project. Th@ime contractorMUSTensure that
the DBE performs a commercially useful function and performs the
work committed to at the time of contract award.

2) ThePRIME CONTRACT®RIso responsible for ensuring compliance
with the labor standards provisions ofdltontract. This includes
obtaining subcontracts and payrolls as required and monitoring and
verifying the status of all truck ownemperators working orthe project
or the site of the work either directly for the prime contractawr for its
subcontractas.

3) Commercially BefulFunction:

(a) The DBBUSTbe responsible for the management and
supervision otheir portion of the trucking operation

) ¢KS 5. 9 QaMUstzeis B prgieenall times,

(© The DBBMUST itself, own and operatat least onefully
licensed, insuredand operational truckused on the contract.
The truckDOES NOfave to be on the projedit all times.

(d) The DBBMUSTperform at least 30% of the total cosbf their

contractwith their own workforce or whatever percent was
commited to during the DBE participation review process.
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(e) Leased truckMUSTdisplay thename and identification
number(USDOT number issued for interstate commerce) of the
DBE.

(4) Counting DBE&rticipation:

@) The DBE receives credit for ttegal value of the transportation
services it provides on the contract using trucks it owns, insures,
and operates using drivers it employs. This includes those units
leased from a commercial truck dealer, such as Nelson
International Inc., Peterbilt of Fargdnc., W.W. Wallwork, etc.
Leases from nogommercial sources may also be allowed but
MUSTbe submitted to theCIVIL RIGHTS DIVISIfor review
and approvaprior to useon a contract.

(b) The DBE may lease trucks from another DBE, including a DBE
owner-operator. The DBE receives credit for tiogal value of
the transportation services the lessee DBE provides on the
contract.

(©) The DBE may lease trucks from a+iBE, including an owner
operator. The DBE receives credit for tbtal value of the
transportation services th@on-DBHesseeprovides on the
contractnot to exceed the value of the transportation services
provided by DB#wned trucks on the contract The DBE
receives crediDNL Yfor the fee or commissiorit receives as a
result of any additional g#icipation provided on the contract
by the norRDBHesseeunder the lease agreement.

(d) All leasesviUSTindicate:

0] That the DBE has exclusive use of and control over the
truck.

(i) That thisDOES NOjireclude the leased truck from
working for others during the term of the lease, with
the consent of the DBE, so long as the lease gives the
DBE absolute priority for use of the leased truck.

(iii) That the leased trucklUSTdisplay the name and
identificationnumber (USDOT number issued for
interstate commerce) of the DBE.

(5) Subcontractors:
(a) If the prime contractor is using subcontractors for hauling,
whether ona federataid project orNOT, approvedPrime

Gontractor@ Request toSublet (SFN 5682Rev. @-2008) forms
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and subcontract agreements between the prime contractor and
the subcontractor are requiregrior to performing any hauling.
When the contract is federally fundedhe Required Gntract
Provisions Federataid ConstructionContracts (U.S. Departnmé

of Transportation Form FHWA 127Rev. 310-94) MUSTalso

be included in the subcontract agreements because it contains
more than just the labor standards provisions. This applies to
all tiers of subcontracts.

(b) If the prime contractor is using subdoactors for hauling ora
federalaid projector the site of thework, the labor standards
provisions and the applicable DaBscon wage rate decision
MUSTbe incorporated into the subcontract agreement. The
subcontractoMUSTpay its employees the proper DaxBscon
wage rates, including applicable fringe benefits, and provide
weekly payrolls. This applies to adlrs of subcontracts.

(©) ThisDOES NOapply to the transportation of materials and
manufactured component productbat the contractor
purchases from ofite commercial producers.

(6) Truck OwneiOperators:

(a) Bona fide owneioperators of truck®©NLYare NOTcovered
under DBRA. However, if the prime contractor or a
subcontractor is using own@perators for hauling oa federat
aid projector the site of the work theyMUSTappear on either
GKS LINAYS O2y (N} Ol2NDRAa 2N 6§KS &dzo

() Owner2 LISNI 2 NRa yIFYSY | RRNBaaz |
number with the notatiorowner-operator after the
name.

(i) Vehicle identification number or license plate number
of the vehicle being driven.

(iii) Truck number being used on scale tickets and haul
sheets.

(iv) Neither the hours worked nor the wages paid need be
shown.

(b) The actual ownepperatorMUSTdrive the truck at d times. If,
for any reason, he or sH2OES NOdrive the truck, even for a
short period of time, the replacement drivétUSTbe paid
DavisBacon wages, including applicable fringe bengditsl
MUSTappear on project payrolls showing the hours worked an
the wages paid.
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(©) To determine bona fide ownesperator status, thdeRIME
CONTRACTOWUSTrequest and verify the following:

(i) Owner2 LISNJ 2 NDRa yI YSo

(i) Valid commercial drivers license.

(i)  Vehicle registration in the owneé? LIS NI 2 NRa yI YS
(iv) Current vehicldicense number.

(V) Truck number that will or is being used on scale tickets
and haul sheets.

(vi) Copies of any signed lease or rental agreements for
owner-operator trucks. The leaddUSTbe between
the driver and a reputable dealershipe(, Nelson
International,Inc., Peterldt of Fargo, Inc., W. W.
Wallwork etc.); NOTthe driver and the prime
contractor or the driver and a subcontractor on the
project

B. Monthly EEO Project Inspection Report

1. TheMonthly EE®¥ojectInspectionReport (SFN 9425Rev. 082006)MUSThe
submitted monthly bydistrict, city, county andconsultantproject managersengineers
for each activdederalaid highway construction project under their supervision.

a) LT | 02y i NI Ol 2NQIxdrrend, the dist8aii dity; coardyprNR A &
consultantproject manageengineerMUSTstate what corrective action was
requested and the date by which the corrective action is to be implemented.
Contractors are required to display three items on their project binllboards:

D Poster Board (DOT 335Rev. 02003) or its equivalent, provided by
NDDOT;

(2) DavisBacon wage rate decision found in the contract; and

3) Company discrimination complaint procedure (a sample is attached to
the prejob conference form).

b) Special emphasis is being placed on monitoAbgtrucking operations due to
anincrease irthe number ofwage rate complaints being filed at the end of
each construction season. During production, BRIME CONTRACTMIRST
monitor the trucking operatios to ensure compliance with both the DBE and
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the labor standards provisions of the contract. Refer to paragragi3 A, of
this section(page 113).

(2) Thedistrict, city, countyor consultantproject manageeengineerMUST
review the trucking operations and procedures, including the required
documentation, with the prime contractor at least once during the first
two weeks of hauling on the project. TINKJST be noted on the
Monthly EEQProject InspectionReport.

2) If a DBE trucking firm BOTfulfilling the commitments agreed to on
Form C and the DBE participation review form, or other trucking
requirements aredNOTbeing met, thePRIME CONTRACTMRESTbe
required to take corrective action to ensure compliance with the
contract requirements. Any corrective action requested and the date by
which the corrective action is to be implementbtUSTbe noted on the
Monthly EEO Project Inspection Report.

C) The requirenent for the district, city, county, or consultaptoject manager
engineerto attach and forward the FHWA 1391 reports with tenthly EEO
Project Inspection Report for the month of July has been deleted from the
report. Refer to paragraph C of this sect{below).

d) Information concerning the scheduling of labor compliancegité interviews
MUSTalso be noted on thdonthly EEO Project Inspection Report.

TheMonthly EEO Project Inspection Repiit STbe submitted to theCIVIL RIGHTS
DIVISIONvy thetenth calendar day of the following month. A copy of the reddkiST
be retained for the project file that is sent to the Constiion Services Division when
the contract is finaled.

C. Federalaid Highway Construction Contractors Annual EEO Report
(FHWA 1391)

1.

TheFederalaid Highway Construction Contractors Anng&CReport (FHWA 1391

Rev. 042005)is required by law and federal regulatia23USC 140a and 23 CFR Part
230). The reporiUSTbe submitted by all prime contractors and covered
subcontractors (subcontracts of $10,000 or more) that have been active on federally
aided highway constructioprojects during the month of Ju@NL Yfor the duration of
the project.

As of the 2002 construction season, NDDOT is participating in an information collection
pilot program whereby contractors are allowed to submit one consolidated report
inclusive of all federadid projects.

In earlyJduly, the Civil Rights Division willamthe reportform to all qualified contractors

with instructions to complete and return the report directly to tedVIL RIGHTS
DIVISIONy no laterthan August 10 A copy of the form and letter tthe qualified
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contractors will be sent tethe assistantistrict engineers and to all city, county, and
consulting engineers.

Any questions concerning the report should be referrethiCIVIL RIGHTS DIVINIO
However, the following general instructions apply:

a)

b)

d)

Any prime contractor or subcontractor (no tter what tier) with a federahid
contract of $10,000 or morMUSTcomplete and submit one form with its
companywide employment data. Truck owneperators, haulers of petroleum
products, brokers, verats, suppliers, regular dealers, and manufacturers are
NOTconsidered contractors and aMOTrequired to file the report.

If work was performed on a federald project inNORTH DAKOTa any time
during the month ofluly, a form FHWA 139% required. If no work was done
during the last full pay period in Ju@NL\the top part of the form (through
Block 5) need be completed.

The staffing figures to be reported under workforce dstelSTbe limited to the
workforce involved iHIGHWAY CONSTRUCTIOARK ONLYvho were on

board in all or any part of the last full pay period preceding the end of July (even
if the contractorDID NOWwork the full pay period) Afull pay period is seven
calendar days. For exampll; for the year 200> | O2 y (i pkicd@ i 2 ND &
normally ends on a:

Sunday - the report will cover the period ending Jul;2
Monday - the report will cover the period ending July;2
Tuesday - the report will cover the period ending Jul§;2
Wednesday- the report will cover the period ending Jug;

Thursday - the report will cover the period ending Jul9;3
Friday - the report will cover the period ending J8Y;

Saturday - the report will cover the period ending Jul$.2

ONLYproject persomel MUSTbe reported. Those company officials and
supervisors who are on projects a majority of the tiMe&lSTbe included.
Company personnel who are on projects @KL Yshort periods and wh®O
NOThave dailyon-site responsibilities for project acttyiMUSTNOTbe
included. Home office personnel (primarily clerical) whoM@Tassigned
exclusively to a project and wHaO NOTappear on project payrollBIUSTNOT
be reported.

The staffing figures to be reported in Tabl®ASTinclude journeworkers
ONLY Apprentices and ofthe-job traineesMUSTbe reported separately in
Tables B and C. The most appropriate job classificktid8Tbe used since
there is no provision for writén categories. For exampl&Velders, greasers,
and oilersMUSTbe shownas mechanics; operators of striping trucks as
equipment operatorsetc.
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f)

9)

h)

)

K)

The figures in the twd OTAL EMPLOY&®BIlumns (male and femal&UST
equal the figures in the twd OTAL MINORITIESlumns (male and female) plus
the two WHITE NOT OF HISPARRIGIN:olumns (male anceinale). The
figures in the twoTOTAL MINORITIESlumns (male and femal®USTequal

the total of the figures in the tw8LACK NOT OF HISPANIC ORHBERANIC
AMERICAN INDIAN OR ALASKAN NABNHASIAN OR PACIFIC ISLANDER
columns fhaleandfemale).

Women areNOTto be reported as minorities unless they are members of one
of the four ethnic minority groups.

The staffing figures to be reported in Tables B ahdUSTincludeONLY

apprentices and otthe-job trainees andMUSTbe entered as indicated above.
Project personneMUSTONL Ybe reported as apprentices and -tine-job

trainees if they are currently enrolled in recognized and approved (by NDDOT or
the Bureau ofApprenticeshipand Training, U. S. Department of Labor)
apprenticeship and ofthe-job training programs.

The apprentices and traine®USTbe shown in the job classification for which
they are receiving trainindNOTas semiskilled or unskilled laborers.

The number of apprentices and #ine-job trainees showiin Table GIUST
equal the number of apprentices and-time-job trainees shown in Table B.

The reportMUSTbe checked to ensure that it has been filled out completely,
that the figures balance across and down, and that the report has been signed
and datel by an official or representative of the company.

The following may be obtained from the Civil Rights Division, ph8282605, fax:328-1965, orWeb
site: www.dot.nd.gov/forms/formsbycategory.htm

Federalaid Highway Construction Contractors Annual EEO Report (FHWARS9104-2005)
www.dot.nd.gov/forms/fhwal391form.pdf

Labor Compliance and EE@nttact Compliance Jedite Interview (SFN 9426Rev. 012008)
www.dot.nd.gov/forms/sfn09426.pdf

Monthly EEO Project Inspection Report (SFN 9R2y. 082006)
www.dot.nd.gov/forms/sfn09425.pdf

*Poster Board (DOT 335Rev. 022003)

PreJob ConferenogEqual Employment Opportunity, Labsar&lards, and
DBE Patrticipatiomformation (SFN 9423Rev. 012008)
www.dot.nd.gov/forms/sfn09423. pdf

*NOTavailable on theNVeb site.
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http://www.dot.nd.gov/forms/formsbycategory.htm
http://www.dot.nd.gov/forms/fhwa1391form.pdf
http://www.dot.nd.gov/forms/sfn09426.pdf
http://www.dot.nd.gov/forms/sfn09425.pdf
http://www.dot.nd.gov/forms/sfn09423.pdf

¢ Record of DBE Project Payments (SFN 538%2006)
www.dot.nd.gov/forms/sfn53664.pdf

e Requesfor Onthe-Job Training Programypproval (SFN 976Rev. 082006)
www.dot.nd.gov/forms/sfn09762.pdf

e Voucheifor Onthe-Job Training Program Hourly Reimbunsat (SFN 51023Rev. 122007)
www.dot.nd.gov/forms/sfn51023.pdf

The following forms may be obtained from the Construction Services Division, pRag&563, orWeb
site: www.dot.nd.gov/forms/formsbycategory.htm

e DBE Participation Certification (SFN 142B&v. D-2008)
www.dot.nd.gov/forms/sfn14268.pdf

e PrimeContracto® Request to Sublet (SFN 56&&v. 02008)
www.dot.nd.gov/forms/sfn05682.pdf

e Proposed Progress Chart (SFN 7~Rév. 1e2007)
www.dot.nd.gov/forms/sfn07721 .pdf
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EXHIBIT-A: PREJOB CONFERENERUAL EMPLOYMENT ORFUNITY,ABOR
STANDARDSND DBE PARIIPATION INFORMANO

North Dakota Department of Transgation, Civil Right®ivisionSFN 9423 (Rev. 2D08)
To access SFN 9423, click on the following:

www.dot.nd.gov/forms/sfn09423.pdf
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EXHIBIT-B: MONTHLY EEO PROJECT INSPECTION REPORT
North Dakota Department dfransportation, Civil Rights Division

SFND425 (Rev. 02006)

To access SFN 9425, click on the following:

www.dot.nd.gov/forms/sfn09425.pdf
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EXHIBIT-C FEDERAAID HIGHWAY CONSTRUCTOONITRACTORS ANNUAL EEO REPOR
Form FHWA 1391 (Rev.-2805)

To access Form FHWA 1391, click on the following:

www.dot.nd.gov/forms/fhwal391form.pdf
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[I.  ONTHEJOB TRAINING

Under 23 Code of Federal Regulations Part 230, NDDOT is required to provide training and skill

improvement opportunities to assure the increased participation of minorities, women, and

economically disadvantaggzersonsin all phases of the highway consttion industly. The Civil Rights
S5APGAAaAA2Y KlFa (GKS 20SNIfft NBaLRyaAoAtAde the2N) RS@OST
Job Training Program. The monitoring of contractor payrolls for the payment of correct wage rates and

fringe benefits, whee applicablehasbeen delegated to the districts.

A. Special Provision Gthe-Job Training Program

With the exception of contracts funded solely with county fisnrahd emergency relief projects
thatareNOTA Yy Of dzZRSR A Yy b 55Shcor@écts Gtatdan@ fedrgliy fyhded)
containSpecial Provision @he-Job Training Progrard-1-08).

B. Trainee Assignments

1. Trainee positions are assigned to prime contractors andN#@project specific. The
number of trainee positions assigned will be determined by applying a formula based on
calculations involving specific project specification numbers on applicable projects
funded with federal highway dollars awarded by NDDOT tdragpcontractor from
October 1 to September 30 each year. The dollar value of contracts subject to Tribal
Employment Rights Ordinances (TERO) and concrete pavement repair (CPR), electrical,
rest area, signingand striping contracts are excluded.

2. In earlyApril each year, the Civil Rights Division sends a summary of the trainees
required to date and an othe-job training (OJT) program package to participating
prime contractors. The OJT program package is also provided to prime contractors and
subcontracbrs, upon requestand as prime contractors become eligible for trainees
throughout the remainder of the year.

3. The number of trainees assigned to each prime contractor in the summary provided in
April will increase proportionately for any applicable fealsy funded contracts awarded
to them between April 1 and September 30, to a maximum of four (4) trainees.
/ 2y 0N OG& 6 NRSR I FUSNI { SLIISYOSNI on gAff ¢
program.

4. ContractordNOTqualifying for the OJT program, or ¢mactorsdedring to train more
than the assigned number of trainees, may apply to the Civil Rights Division for
additional trainee positions. Approval of additional positions is at thedistadion of
NDDOT.The Civil Rights Division takes into cdasation whether there is enough work
for the trainee to successfully complete the program, whether the contractor will be
exceeding the allowable ratio of trainees to journeyworkers (generally considered to be
one trainee or apprentice to every three tivé journeyworkers), etc.
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5. If approved, additional trainee positions may be filled by individuals outside of the
targeted groups (minority, female, and economically disadvantaged). The contractor
may pay the reduced training rates to additional traineesside of the targetd groups
and receive the hourly reimbursement for those trainees.

6. A prime contractor may reassign or delegate one or more of the assigned trainee
positions to subcontractors, with the approval of the Civil Rights Division. The
submntractor MUSThave work enough to support the trainee(s). In other words, a
trainee MUSTbe able to accumulate enough hours to complete the training program.
ThePRIME CONTRACTOR f f 6S KSf R NBalLlR2yairofsS F2N 4KS
with the training requirement. In addition, OJT program reimbursement will be made
directly to the prime contractor.

7. Contractors may transfer trainees from one project to another (state and federally
funded) in order to complete the OJT program. If transfers are mheeCivil Rights
DivisionMUSTbe notified and the contractoMUSTdocument when the transfer was
made. The training hours will count toward overall OJT program completion.

8. Contractors may use trainees on projects subject to TERO requirements as part of the
core crew or as part of the skilled labor supplied by the contractor.

9. Contractors may use trainees on municipal, private, or othernmighway work and
work performed ot of state. The training hours will count toward overall OJT program
completion; however, no program reimbursement will be made for those hours. In
addition, the hours will be limited to no more than 25 percent of the total hours
required under the traiimg curriculum.

10. Contractors majNOTuse one trainee to fill multiple trainee positions. For instance, a
subcontractor majNOTuse the same trainee in the same training program to
simultaneously fill two or more trainee positions reassigne them by pnine
contractors.

11. Contractors may use a trainee on a piece of equipment in grotgerl46 for one
assigned trainee position, then once that trainee has completed the program, the
trainee may be trained on a different piece of equipment in groufdsat 46 to fulfill a
second assigned trainee position. However, when a trainee is used a second time within
a group, the trainedMUSTbe paid at the higher wage rate described in paragragh F,
of this section(page H6). The power equipment operator groups are referenced to the
federal DavidBacon wage rates contained in the contract proposal

Training Program Approvals

1. To use the OJT program, contractdslSTnotify the Gvil Rights Division using the
Requestfor Onthe-Job Training Programpproval (SFN/2 - Rev. 082006) A
completed request form and a copy of the actual training curriculum the contractor
intends to use, contained in the OJT program packil¢STbe submitted for each
trainee. Contractor8IUSTselect training programmbased on their individual needs in
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order that the trainees may be retained as journeyworkers after their programs have
been completed.

RequestMUSThe submitted byApril 15, or within15days of notification of additional
trainee assignments. The Civil Rights Officer signs the request form indicating its
approval and raurns a copy to the contractor.

Contractors may develop their own training programs if the job clasditain which
they desire to train ar&OTincluded in the OJT program packagée Faining
programsMUSTbe submitted to the Civil Rights Division, in their entirety, for approval
by NDD@ and the Federal Highway AdministratiBEEFOREe trainee begis work

under the OJT prograrninstructions for preparing and requesting approval of such
programs are included in the ©grogram package.

Contractors may train an individual on a combination of equipment if each piece of
equipment falls within the samgroups of power equipment operators identified in the
training curricula (groups-3 and groups 6). For example, atility operator may

receive training on a broom, a froeind loader less than 1% cubic yards, or other piece
of equipment that is usedraund a paver if each piece falls within either grougs dr
groups 4c ® 2 KSy YdzZ GALX S 41 IS MUSThShased dothié & =
equipment being operated at the time or on the highest of the applicable wage rates.

Use of the classificath pickup machine operator (asphalt dumperson)as a group 4
power equipment operator is considered standard industry practice. The classification
is defined as Operates the controls on the pickup machine that runs in front of the
paver, trips thelevers on the dumprucks, and balances the loads for the paver. The
pickup machine operates on similar principles as a shouldering machine.

Contractors may request to change from a previously approved program to another
program. © request a change, r@visedRequestfor Onthe-Job Training Program
Approval (SFN 976Rev. 08006) together with a copy of the new training
curriculum,MUSTbe submitted to the Civil Rights Division for approval. The new
program is approved in the same manner as thigiaal program.

Classroom training may also be used to train employees. The contractor is required to
submit a proposed classroom training curriculum to the Civil Rights Division for approval
if the contractor wishes to count the classroom hours asitrg hours. The classroom
training curriculumMUSTdefine the type of training the individual will receive and the
minimum number of hours required.

a) The Civil Rights Division will determine the number of hours of credit each
trainee will receive towardil or her training. Contractors will be reimbursed
for classroom training hout@NL Yafter the trainee has completed 80 hours of
work ona highway construction proje¢s).

b) With the exception of qualified testing technicians, reimbursement for
classroom training will be limited to 60 hours per trainee per construction
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All nonunion training program8lUSTbe approved by the Civil Rights Division. Union
apprenticeship and otthe-job training programs registered with thgureau of
Apprenticeship and Training (BAT), U.S. Departmebabbr, are recognized by NDDOT.
These programs are acceptable under th@ @rdgram provided the trainees or
apprentices are minority, female, or economically disadvantaged, or the contractor has
requested and received approval for additional traineeifioss. However, contractors
MUSTproduce indenture papers in order to be eligible for reimbursement, to pay the
trainees or apprentices less than the applicable DBéison wage rate established for

the job classification concerned, and to receive crealitard compliance with the OJT
program.

D. Trainee Approvals

1.

The Civil Rights Division approves all trainees for participation in the OJT program.
Contractors are responsible for the recruitment and placement of trainees. The
GNF Ay SSQa y letedapplicgtian formMOSTeLslibmitted to the Civil Rights
Division for review and approvBEFOR#he trainee begins work under the OJT
program.

ContractoraMUSTemploy minority, female, or economically disadvantaged individuals
for all trainee positins assigned in accordance with the OJT program. Additional
positions requested by the contractor may be filled by individuals outside of these
targeted groups.

To be considered economically disadvantaged, appliddhtS Tmeet specific financial
eligibility criteria andMIUSTbe referred to Job Service North Dakota for screening and
certification. Job Service is tiNLYagency NDDOT recognizes as being able to
designate an individual as economically disadvantaged.

a) The cotractor MUSThave documentation from Job Service for each employee
they intend to use under this category. This written documentaltinSTbe
provided to the Civil Rights Division, with the other required information, as part
of the approval process ofdinees.

b) If the contractor is unable to produce this documentation, they MillTbe
eligible forreimbursement forthat particular trainee, wilNOTbe allowed to
pay that trainee less than the applicable DaBacon wage rate established for
the job clasification concerned, and wNIOTreceive credit toward compliance
with the OJT program.

c) Nonminority males used to fill additional trainee positions approved by NDDOT
DONOQOThave to be certified as economically disadvantaged.
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4. A contractor majNOTemploy an individual as a trainee in a classification in which that
individual has successfully completed arimag course leading to journeyprker status,
or in which the individual has been previopsimployed as a journgyorker.

5. Individuals enrolledh the truck driver training programlUSTpossess appropriate
RNAGSNI LISNY¥AGAE 2Nt A0SyasSa FT2NJ GKS 2LISNI (A7
application formMUSTbe designed to include proper questions to ascertain this
information.

6. A contiactor may terminate the training period of a trainee who has completed 90% or
more of the required number of training hours and advance tlainee to
journeyworker status.

7. When a trainee completes the program, the contradttld STnotify the Civil Rights
Division. The Civil Rights Division issues a certificate of completion and a laminated
wallet-size certificate to each trainee graduate.

E. Voucherfor Onthe-Job Training Program Hourly Reimbursement

1. Contractors are reimbursed $4.00 per hour for each hour of training provided in
accordance with the OJT program. If a trainee position was delegated to a
subcontractor, program reimbursements will be made to the prime contractor.

2. If a trainee was provield classroom training under a pegproved training curriculum
or a training curriculum submitted to and approved by the Civil Rights Division, the
contractor will be reimbursed for thodeoursONL Yafter the trainee has completed 80
hours of work on a lghway construction project(s).

a) With the exception ofjualifiedtestingtechniciansreimbursement for
classroom training will be limited to 60 hours per trainee per construction
season.

b) WSAYOodzZNESYSY(d F2NJ Oft FaaNR2yY O Ntatigany Ay 3 NBI
Technician Qualification ProgranA t £ 06S |4 b55h¢Qa RA&ONSBI

3. To request reimbursement, contractok$USTcomplete avVoucherfor Onthe-Job
Training Program Hourly Reimbursement (SFN 5182%. 122007)for each trainee
employed in the OJT program. The completed vouckiiSThe submitted to the Civil
Rights Division for approval and processing byltiizday of everyollowingmonth the
trainee is employed under the OJT program.

F. Minimum Wage Rates

1. Basic hourly rates for all job classifications and fringe benefit payments, where
applicable, are established by the U.S. Department of Labor under the Basos and
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RelatedActs. These rates are included in all federalyed highway construction
contracts ad_abor Ratesrom U.S. Department of Labor

2. During the first half of the training program, the contractor may pay the trainee 80
percent of the established DavBacon wage rate for the job classification concerned.
However, if 80 percent of the rate falls below the lowest established laborer oatihé
project, the contractoMUSTpay that laborer rate. The contractor may then pay 85
percentof the DavisBacon wage rate during the third quarter of training and 90 percent
of the DavisBacon wage rate during the fourth quarter. See paragrapht@@is$ection
(below) for information concerning the payment of fringe benefits.

3. Under the power equipment operator training progra@slLY once a trainee has
completed a training program in either groups3br groups 4, the contractor may
enroll the trainee in another training program on a different piece of equipment in
either groups 13 or groups 4. However, the minimum wage under the second
programCANNO e less than 85 percent of the journeyworkate for the first two
guarters of training, 9@ercent of the journeyworker rate for the third quarteand 95
percent of the journeywdder rate for the fourth quarter.

4, For the purpose of the OJT program, a quarter is 25 percent of the hours worked by
each trainee andDOES NOiepresent three months of the year. For example, the first
two quarters of a 55@our training curriculum would end after 275 hours, the third
quarter after 138 hours, and the fourth after 137 hours.

G. Payment of Fringe Benefits

1. Onthe-job trainees and apprenticddUSTbe paid fringe benefits in accordance with
the provisions of the training or apprenticeship program. If the training or
apprenticeship prograr@OES NO3pecify or mention fringe benefits, trainees and
apprenticesMUSTbe paid the full amount of fringe benefits listed in the wage rate
decision for the applicable classification. If thaministrator for theWage andHour
Division determines that a different practice prevails for the applicable apprenticeship
classiftation, fringedMUSTbe paid in accordance with that determination. If that is the
case, traineedIUSTreceive the same fringe benefits as apprentices.

2. b55h¢ Q& hWe LINEIANI Y -thdjdD rdingeS bepaidSu@imger Sa G KI
benefits where appicable.

3. The contractor has the option of paying the fringe benefits into approved plans, funds,
or programs or directly to his or her employees.

H.  Monitoring Payrolls

1. The district, city, countyor consultantproject manage®engineeris responsible for
monitoring weekly payrolls for the payment of correct wage rates and fringe benefits,
where applicable, and to assure that when the trainees have completed the specified
number of hours, their wage rates are increased accordingly.p@péncrements can
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be found on theMinimum Wage Scaley b55h ¢ Qa hW¢ LINEBINIF Y LI O]
obtained from the Civil Rights Division.

2. Payrolls ard&NOTrequired from contractors working on statgded projects even
though a trainee is working on the gest. If problems occur on these projects, the Civil
Rights DivisioMUSTbe notifiedIMMEDIATELY

3. The @il Rights Division will maintain a master,l®f contractor nameand trainee
name to aid project staff in monitoringayrolls for trainees working on multiple
projects.

l. Trainee Counseling

1. b55h¢Qa hWe¢ adzZl2NIAGS aSNWAOSa O2yadzZ G yi
trainees and monitoring their progress under the program. To facilitate counseling
sessions, the OFlpportive services consultant will contact contractors for the location
of the trainees. ContractofglUSTmake the trainees available for counseling.

2. Each trainee will be counseled during his or her first two weeks on the job if at all
possible.ldealy, each trainee will then be counseled once more within two to four
weeks of the initial visit, unless there are problems that warrant another visit.

3. In addition to visiting with the trainee, the OJT supportive services consultant will be
talking withthe district, city, county, or consultaproject managesengineerand the
O2y (N OG2NRa LINRP2SOG adzZSNAYGSYRSy(d Foz2dzi

4, LF I O2yGNIOG2NJ) ljdzSadAz2ya GKS hWwe adzLLJ2 NI A ¢
they should be reassurethat the consultant has a contract with NDDOT to provide this
service.

5. The OJT supportive services consultant is also available to help project personnel when

they have questions concerning the OJT paongor the trainees themselves.

6. The current OJT supportive services consultaviaedd Engineering, P.@ontact Bill
Prichard or Lisa Rhodes at Wold Engineering, P.CE&tflale Drive, Bismarck, ND
58501, email:wepc@btinet.netor phone 70312589227

J. Unfulfilled Trainee Positions

For a variety of reasons, a contractor ni@Tfulfill the assigned number of trainee positions

during a construction season. At the end of the construction season, the Civil Rights Division will
notify those contraabrs and request documentation as to why the assigned trainee positions
were NOTfulfilled. The Civil Rights Division will make a decision, on abyas#se basis,

whether the trainee positions will be carried over to the next construction season.

The fdlowing may be obtained from the Civil Rights Division, ph@28-3116, fax:328-1965, orWeb
site: www.dot.nd.gov/forms/formsbycategory.htm
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e b55h¢Qa hwe t NP INIF YMintimu®Wagesale Ay Of dzZRAy 3 GKS
www.dot.nd.gov/divisions/civilrights/docs/ojtprogram.pdf

¢ Requesfor Onthe-JobTraining Program Approval (SFN 9762ev. 08006)
www.dot.nd.gov/forms/sfn09762.pdf

¢ Voucheffor Onthe-Job Training Program Hourly Reimbursement (SFN 5R&2 12007)
www.dot.nd.gov/forms/sfn51023.pdf
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EXHIBIT 4A: NORTH DAKOTA DEPARTMENT OF TRANSPORJNTI@EIOB TRAINING
PROGRAM

To access the current @he-Job Trainindgrogram, click on the following

www.dot.nd.gov/divisions/civilrights/docs/ojtprogram.pdf
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EXHIBIT 4B: REQUEST FOR-DNEJOB TRAINING PROGRAM APPROVAL
North Dakota Department of Transportation, Civil Ridghitasion

SFN 9762 (Rev. @806)
To access SFN 9762, click on the following:

www.dot.nd.gov/forms/sfn09762.pdf
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EXHIBIT 4€C VOUCHER FOR ONEJOB TRAINING PROGRAM HOURLY REIMBURSEMENT
North Dakota Department of Transportation, Civil Rights Division

SFN 51023 (Rev. 2P07)

To access SFN 51023, click on the following:

www.dot.nd.gov/forms/sfn51023.pdf
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lll.  DISADVANTAGED BUSINEENTERPRISE

Under 49 Code of Federal Regulations Part 26, NDDOT is required to implement a Disadvantaged

Business Enterprise (DBE) Program to ensure nondiscrimination in the award and administration of

federally assisted highway construction contracts. The Cghit®kDivision has the overall responsibility

F2NJ RSOSt 2LIAY AT AYLX SYSy (iRogran Dayg-Bay pfadegt mdn2oNdgy 3 b 55 h
has keen delegated to the districts

A. Special Provisions Disadvantaged Business Enterprise Program

1. Most federally-aided highway construction contracts will contain eithee Special
Provision Disadvantaged Business Enterprise Program-¢@aseious) (dated-11-08
and earliej or the Special Provision Disadvantaged Business Enterprise Program (Race
neutral) (dated2-8-08 and earlie}.

2. The raceconscious special provision specifies a percentage of the bid price to be
subcontracted or expended to DBE firms. Prime contraditSTmeet assigned goals
or show that good faith efforts were made in an attemptteetthe goals. Prime
contractors are required to provide a list of the DBE firms intended for use on the
project at the time of bid submittal.

3. The raceneutral special provision assists all small businesses in the subcontract and
supply selection proas and is completely race and gender neutral. Prime contractors
are required to provide a list of the DBE firms intended for use on the project by noon
on the next work day following the bid opening.

4. Under both the raceonscious and the raegeutral spe&ial provisions, the apparent low
bidderMUSTprovide:

a) A Form CNotification ofIntent to Use DBE (RC3FN 52752Rev. 112006and
earlier) or Notification ofIntent to Use DBE (RN) (SFN 521&@v. 12006and
earlien)] to the CIVIL RIGHTS DIVINIfor each DBEhtended for use on the
project.

b) AProposed Progress Chart (SFN 7Rév. 12007)to the CONSTRUCTION
SERVICES DIVISIoNeach DBE intended for use on the project (excluding oil
haulers, suppliers, brokers, veord, regular éalers, andnanufacturers).

c) ARecord of DBE Project Payments (SFN 538®2006)to the CIVIL RIGHTS
DIVISIONon a semiannual basi® document actual payment®tDBE firms for
work performed.

d) A completedDBE Participation Certification (SFN 142B8v. D-2008) to the
CONSTRUCTION SERSIDE/ISIONvith a copy to the district, city, countgr
consultantproject manageengineer upon completion of the contract to verify
DBE participation.
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B. DBE Participation Review (RC) and DBE Participation Review (RN)

1. For contracts that contain the ragmnscious special provision:

a)

b)

The prime contractoMUSTcomplete and submit th®isadvantaged Business
Enterprise Participation (RC) FornS&Kb2750- Rev. 12006and earlie) with
the proposéat the time of bidsubmittal.

D Form AMUSTIist the DBE firms intended for use on the project. If the
prime contractor intends to use DBE quotes received by a subcontractor
over $500,000, the prime contracttUSTF G G F OK G KS & dz 02y |
FormAtoi KS LINAYS O2y (N} OG2NXRa C2NY ! o

2) If the assigned goal h&dOTheen met and the prime contractor intends
to do the work itself, the prime contractdUSTnote the specific bid
item numbers and the names of the DBE firms that quoted the work but
were NOTused in the appropriate block on Form A.

3) If the assigned goal hé&¥OTheen met and DBE quotes were received
but NOTused based on the bid differential concept, the names of the
DBE firms that quoteMUSTbe noted in the appropriate block on Form
A. The actual bid differential analydi&JSTbe submitted to theCIVIL
RIGHTS DIVISIG#khin five (5) working days after the bid opening as
described in paragraph B, c of this sectionbelow).

If the assignd goal hadNOThbeen met, the apparent low biddéMUSTsubmit
documentation of the efforts it madm affirmatively soliciting and receiving

guotes from DBE firms, in providing assistance to DBE firms during the quoting
process, and in considering and usihg quotes of DBE firms in accordance

with the special provision. This includes the bid differential analysis described in
paragraph B1, c of this section(below). The documentatioMUSTbe

submitted to the Civil Rights Division within five (5) working days after the bid
opening.

If the assigned goal h&dOTheen met, for work the apparent low bidder

intends to subcontract or expend to ndPBE firms, where DBE firms quoted but
were NOTused, the apparent low biddévilUSTprovide a bid differential

analysis of the DBE and nr@BE quotes it received to tl&VIL RIGHTS
DIVISIONvithin five (5) working days after the bid opening. The anaM&IST
contain:

(2) A comparison of each item bid byDBE with like items bid by a non
DBE.
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(2) A clear explanation of the difference in the bid calculations for each
item of work affected, including a comparison by total dollar value and
percentage of difference between the DBE dinelnon-DBE.

3 If a DBE is a8l ONL Yfor a portion of a bid item, an explanation as to
why the DBE waldOTused for the entire bid item. For example, if
there is $1 million worth of trucking on a project and the DBE will be
used for $100,000 of the trucking, the apparent low bidi#dSTshow
why the DBE waldOTused for the remaining $900,000 of the trucking.

d) If, based on the bid differential analysis, NDDOT determines a DBE quote should
have been used where a nddBE quote was used, the apparent low bidder will
be given theopportunity to commit to using the DBE, to resubmit a corrected
Form A, and to complete a Form C prior to contract award.

For contracts that contain the rageeutral special provision, the apparent low bidder
MUSTcomplete and submit th®isadvantaged Busess Enterprise Participation (RN)

Form A (SFN 5201 Rev. 12006and earliej to the Civil Rights Division by noon on the

next work day following the bid opening. FornMAJSTIist the DBE firms intended for

use on the project. If the apparent low kgl intends to use DBE quotes received by a
subcontractor, the apparent low bidd8USTF G G F OK GKS &dzo O2 ¢ 4 NI¥ Ol 2 N
F LILJ NByid t2¢6 O0ARRSNDRDAa C2N) ! o

Under both the raceconscious and the raeseutral special provisions, the prime
contractor, or apparent low bidder, and any subcontractor that listed DBE patrticipation
on Form AMUSTcomplete a Form Q\ptification ofintent to Use DBE (RC) SFAV52-

Rev 11-2006and earlie} or Notification ofIntent to Use DBE (RN) (SFN 52168@v.
12-2006and earlie}] for each DBE intended for use on the project.

a) ¢ KS C 2WJUI8The sObmitted to theCIVIL RIGHTS DIVISI®ithin ten (10)
working days after the bid openingnless NDDT grants an extension of time.

b) Form C lists the DBE, the bid iterandthe prices and is signed by the prime
contractor or subcontractor and theBE.

C) If the information on a Form C diffei®m the information provided on Form A
(bid item numbers, quantities, or dollar amounts), a written explanation for the
differenceMUSTbe provided with the Form C.

d) Form C iNOTa contract, however, anBOES NOihke the place of any
contract. Itis an indication to NDDOT that all of the DBE firms listed on Form A
understand they will be used on the project.

¢CKS /AGAf wAIK(Ga S5AQAaA2y O2YLI NBa (GKS C2 N
required informationand documentation submitted by the prime contractor

apparent low bidderand the DBE firms and prepares thBE Participation Review

Raceconscious (SFNB743a)andthe DBE Participation RevieiRaceneutral (SFN

13743b)forms. The following inforation is noted on the forms:
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a) CKS AYT2NXIFGA2Y FNBY GKS C2NX ! Qa | yR C;:
participation.

b) Any additional DBE patrticipation comtet to prior to contract award.

c) If an assigned goal waOTmet, the specific good faith effort sps the prime
contractor, or apparent low bidder, made an attempt to meet the goal.

d) If an assigned goal w0 Tmet, the specific bid item numbers for work the
prime contractor, or intended low bidder, intends to perform with its own
workforce* and equpment* and the names of the DBE firms that quoted the
work but wereNOTused.

e) If an assigned goal w0 Tmet, the bid differential analysis the prime
contractor, or apparent low bidder, made of the DBE and +i@BE quotes it
received.

*Own workforce are employees who are onthadNRA YS O2 y i NI Ol 2 NDa z
2¢ O0ARRSNRA&X LI &NRff | yErafparéitlawk2yY (GKS LI
bidder, contributes to unemployment, social securignd workers

compensation. Equipment is that whichitted, licensed, and insured in the

LINAYS O2¢g08NI QiR NRBYG 26 0ARRSNRAXE yI YS ;
equipment supplier. It illOTacceptable to use equipment or employees from

an affiliate orsubsidiary firm in lieu of the prime contractsyor apparent low

bidder®@, equipment and employees.

The information contained on each DBE participation review form is presented to the
DBE Participation Review Committee. Based on the information, the committee makes
a recommendation to the NDD@irector to either award onot award the contract.

Other special conditions and considerations made by the committee and/or the
Director and agreed to by the primeontractor, or apparent low bidderare also noted

on the DBE participation review form.

Following contract award, the Civil Rights Division provides two copies of each DBE
participation review form to the appropriatassistant district engineerAttached to

SIFOK O2Lk 2F (KS NBGZASGH T2 NNthéd\DBE quotéd2 LI28 2 F
when available.

The assistant district engineBtUSTretain one copy angrovide the second copy to
the district, city, countyor consultantproject managesengineer

The assistant district engineer or district, city, county, or consujpaoiect managr-
engineerMUSTusethese formswhen approving théxime @ y i NI Oi 2 Na wSlj dzSa
Sublet (SFN 568Rev. @-2008) forms and subcontract agreements described in

paragraph D3 of thissection(page 1H12).
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The information contained on the original Form A that is completed and submitted with
the bid proposal is preliminary and mi¥OTbe correct or complete. Therefore, when
approving requests to sublet and subcontract agreements, the assistant district
engineer orthe district, city, county, or consultargroject managefengineerMUSTNOT
rely on the Form A that is included with tbepy of thesigned proposal they received
from the Construction Services Division.

C. Prime Contractor Responsibilities

1.

Proposed Progress Chart

a)

b)

d)

Before the award of the contract, the prime contractor apparent low bidder
MUSTcreate aProposed Progress Chart (SFN 7~Rdv. 1e2007)for each DBE
to be used on the project (excluding oil haulers, suppliers, brokersovend
regular dealers, and manufacturers). The progress ciidSTaccompany the
signed proposal.

The progress chadetails each DB&type of workdesignates when the prime
contractorand DBE are expected to staahd when their phasef the work will
be completed.

The prime contractor, or apparent low biddélUSTsupply all charts to the
CONSTRUCTION SERSII¥ISIONnd the appropriate chart to each DBE
be used on the project.

The progress charts are important for several reasons. They are used to track
GKS LINAYS O2yiNIOl2NDRa IyR SIFOK 5.90Q4
DBE shows a start date ab®DES NO3how up, the district, city, countpr
consultantproject manageengineerMUSTdocument the omission and

enquire, in writing, as to when the prime contractor or DBE will be starting. The
district, city, countyor consultantproject managewengineerMUSTrequest a

revised prgress chart that shows the tiframe for completing the work.

Pre-Job Conference

a)

b)

ltisthet wL a9 [/ h b ¢reshbangibhitwt@Kotify and invite all
subcontractors anthe DBE firms listed on Form C to the {ob confeence
described in paragraph, @ of this sectior{page IH11), as required under the
DBE special provisions.

If the DBE is unable to attend the gab conference, it is th@RIME

[ hbd¢w! / redpomgibility to provide a copy of the pjeb conferencdorm
and any other conference minutes to the DBE requiredunder the DBEpcial
provisions.

At the prejob conference, the prime contractor and DBE fitidSTreview
Form C [jotification ofIntent to Use DBE (RC) (SFN 527B2v. 112006and

-5

LJI



d)

earlier) or Notification of Intentto Use DBE (RN) (SFN 5218&v. 12006and
earlier)] and theDBE Patrticipation RevieWRaceconscious (SFN 13743a)DBE
Participation ReviewRaceneutral (SFN 13743 form, both of which describe
the type of work and amuant of participaton the DBE firms will be doing.

ltisalsothd_ wlL a9 [/ h b ¢reshbangibilitwt@discuss any project issues
necessary for joint DBE program compliance on the part of the prime

contractor, nonDBE subcontractoyand their DBE subcoractors, regular

dealers, and manufacturers, as required under the DBE special provisions. Items
may include but ar@ot limited to:

D The DBE firms that will be working on the project.

2) The items of work the DBE firms are to perform.

3) The time period fothe work to be performed by the DBE firms.

(4) Other items such as project scheduling, expected overtime, payment
schedule, DaviBacon wage and payroll requirements, pit and batch

plant (concrete or asphaltpcations, quantities, length of haul, type of
road, etc.

3. Monitoring DBE Performance

a)

b)

For the life of the project, th€ RIME CONTRACTBResponsible for the DBE
firms listed on Form C and the work they are to perform and for the specific bid
items or products the prime contractor committed to duritige pre-award

process (work the prime contractor intends to perform itself and work the
prime contractor intends to subcontract or expend to RDBE firms where DBE
firms quoted but wereNOTused).

Itisthet wL a9 [/ h b ¢reshansibHitywte {

D Monitor DBE performance on the project;
(2) Ensure the DBE firms perform a commercially useful function; and
3) Ensure thePRIME CONTRACT@RI its subcontractors, suppliers,

vendors,regular dealers, and manufacturers comply with the
requirements of the applicable [EBspecial provision.

4. Monitoring Trucking Operations

Special emphasis is being placed on monitoAbgtrucking operations due to an

increase in the number of wage rate complaints being filed at the end of each
construction season. During production, the prime contradtd/STmonitor ALL

trucking operations to ensure compliance with both the DBE and ther Istandards
provisions of the contract. This includes obtaining subcontracts and payrolls as required
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and monitoring and verifying the status of all truck owsogerators working on the
project orthe site of the workeither directly for the prime conéctor orfor its
subcontractors.

a) DBE Program

(1)

()

In determining whether a DBE trucking firm is performing a
commercially useful function, the prime contractdtJSTconsider the
following factors

(@)

(b)
(€)

(d)

(e)

The DBBMUSTbe responsible for the management and
supervisim of their portion of the trucking operation

¢ KS 5. 9 QaMUstzels N prgiezdnall times.

The DBEMUSTitself own and operatat least one fully
licensed, insured, and operational truaklsed on the contract.
The truckDOES NOfave to be on the projedt all times.

The DBBMUSTperform at least 30% of the total cosbf their
contractwith their own workforce or whatever percent was
committed to during the DBE participation review process.

Leased truckMUSTdisplay thenameand identification
number(USDOT number issued for interstate commerce) of the
DBE.

Counting DBEarticipation:

(@)

(b)

(€)

The DBE receives credit for ttegal value of the transportation
services it provides on the contract using trucks it owns, insures
and opeates using drivers it employs. This includes those units
leased from a commercial truck dealer, such as Nelson
International, Inc., Peterbilt of Fargo, Inc., W. W. Wallwork, etc.
Leases from nogommercial sources may also be allowed but
MUSTbe submited to theCIVIL RIGHTS DIVISHfONreview

and approvaprior to useon the contract.

The DBE may lease trucks from another DBE, including a DBE
owner-operator. The DBE receives credit for th&al value of

the transportation services the lessee DBE provides on the
contract.

The DBE may lease trucks from a4RBE, including an owner
operator. The DBE receives credit for tbtal value of the
transportation services thaon-DBHessee provides on the
contractnot to exceed the value of the transportation services
provided by DB#wned trucks on the contractThe DBE
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(d)

receives credit only for thiee or commissiofit receives as a
result of any additional participation provided on the contract
by the norDBE lessee under the lease arrangement

All leasedMUSTindicate

A That the DBE has exclusive ufeand control over the

truck.

That thisDOES NOjreclude the leased truck from working

for others during the term of the lease with the consent of

the DBE, so long as the lease gives the DBE absolute priority
for use ofthe leased truck.

That the leased trucMUSTdisplay the name and
identificationnumber(USDOT number issued foterstate
commerce) of the DBE.

b) Labor Compliance (DavBacon and Payroll Requirements

(2) Subcontractors:

(@)

(b)

(€)

If the prime contractor is using subcontractors for hauling,
whether ona federafaid projector NOT, approvedPrime
Contracto@Request to Sublet (SBN82- Rev. @-2008) forms
andsubcontract agreementsdiween the prime contractor and
the subcontractors are requiregrior to performing any
hauling. When the contract is federally fundeche Required
Contract Prowons, Federahid ConstructiorContracts (U. S.
Department of Transportation Form FEA1273- Rev. 310-94)
MUSTalsobe included in the subcontraetlgreements because
it contains more than just the lab@tandards provisions. This
applies to alliers ofsubcontracts.

If the prime contractor is using subcontractors for haulingan
federalaid project orthe site of the work the labor standards
provisions and the applicable wage rate deciditidSThe
incorporated into the subcontract agreements. The
subcontractorsMUSTpay their emploges the proper Davis
Bacon wage rates, including applicable fringe benefits, and
provide weekly payrolls. This applies to @ts of subcontracts.

ThisDOES NOdpply to the transportation of materials and
manufactured component products that the contractor
purchases from ofsite commercial producers.
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(2)

®3)

Owned and Leased Vehicles:

Prime contractors and approved subcontractors may operate their own
or leased haling equipnent using their own employees.

OwnerOperators:

(@)

(b)

(€)

Prime contractors and approved subcontractors may use
independent ownetoperators for truck hauling oa federafaid

project orthe site of the work Bona fideowner-operators of
trucksONL Yare NOTcovered under the DaviBacon and

Related Acts butMUSTF LJLISF NJ 2y SAGKSNI GKS
or the subcontracto® payrolls as:

A Owneroperator@name, address, and social security
number with the notatiorowner-operator after the name.

A Vehicleidentification number or license plate nurabof the
vehicle being driven.

A Truck number that will or is being used epale tickets and
haul sheets.

A Neitherhours worked nor wages paid need be shown.
The actual owneoperatorMUSTdrive the truck at all times. |f,
for any reason, he or sHeOES NOQdrive the truck, even for a
short period of time, the replacement drivétUSTbe paid
DavisBacon wages, includirapplicablefringe benefits, and
MUSTappear on project payrolls shovwgrhours worked and
wages pid.

To determine bona fide ownesperator status, thiPRIME
CONTRACTOW®WUSTrequest and verify the following
documentation:

A Owner2 LISNI (2.NR& VYI YS

A Valid commercial drivers license.

A Vehicle registratin in the owneroperator@ name.

A Current vehicle license number.

A Truck number that will or is being used on scale tickets and
haul sheets.

-9
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A Copies of any signed lease or rental agreements for owner
operator trucks. The leasdUSTbe between the driver
and a reputable dealershifp.e., Nelson International, Inc.,
Peterbilt of Fargo, Inc., W.W. Wallwork, ettN®DTthe
driver and the prime contractor or the driver aiad
subcontractor on the project.

(d) Trucks leased by DBE firi&)STdisplay the name and
identificaion number (USDOAumber issuedor interstate
commerce) of the DBE.

(e) The prime contractoMUSTprovide the required
documentation for determining bona fide owneperator
status, upon request, to the district, city, countr consultant
project manageengineer The informatioMUSTbe used by
the district, city, county, or consultamiroject manager
engineerwhenreviewing trucking operations.

5. Records and Reports

a) Prime contractors and subcontractdJSTmaintain records and documents
of payments to DBE firms for three (3) years following satisfactory completion of
the contract work. These recorti¥USTbe made available for inspection, upon
request, by any authorized representative of NDDOT or the @&rBnent of
Transportation. This requirement also applies to certified OfBis f

b) Prime contractors and subcontractolUSTkeep a running tally of actual
payments made to DBE firms for work committed to them at any time during
the life of the contract.Prime contractors and subcontractoare required to
complete theRecord of DBE Project Payments (SFN 536842006)on a
semiannual basis. The recdvtUSTbe submitted to theCIVIL RIGHTS DIVISIO
by thetenth (10") working day after the OctobeMarch and the April
September reporting periods. The recdvJSTcontain the name of the prime
contractor or subcontractor, the name of the DBE, the project number, the bid
opening date, the amount paid, and the datepafyment to the DBE for the
reporting periodONLY

c) The prime contractoMUSTsubmit a completedBE Participation Certification
(SFN 14268Rev. D-2008), signed by the prime contractor or subcontractor
and the DBE, to thEONSTRUCTION SERSIOE/ISIONvith a copy to the
district, city, county, or consultargroject managesengineer upon completion
of the contract to verify DBE participation. This includes DBE firms used that
were NOTincluded on a Formhor a Form C.

6. Refer to paragraph E of this sectiar fidditional information concerning commerdial
useful function(page [H14).
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7. Refer to paragraph F of this section for information concerning unfulfillegatmins by
a contractor and a DBgagelll-16).

On-site Monitoring by Project Manage&nginer

The following activities and procedurb8JSTbe monitored by the district, city, county, or
consultantproject managetengineer Proper documentation concerning these iteMBSThe
made and kept in the project records and diaries. In addition, the district, city, county, or
consultantproject manageengineerMUSTIMMEDIATEL Motify the DBE Liaisa@fficer, Civil
RightsDivision, of any questiorsr issues concerning discrimination of any kind and any labor
complianceproblems or concerns.

1. Pre-Job Conference

a) DBE and prompt payment and retainage special provision items to be discussed
at the prejob conference include:

8} Participating DBE firms and the work they will perform;

(2) Time period for the work to be performed,

3) Other project issues necessary for DBE program compliance by the
prime contractor, norFDBE subcontractors, and DBE subcontractors,

regular dealers, and mafacturers;

(4) Unfulfilled obligations by a contractor or DBE procesdiaepi all tiers
of subcontracts;

(5) Prompt payment procedures apply to akits of subcontracts

(6) Final payment andelease ofretainage applies to alldrs of
subcontracts; and

@) Lineof communication for raising anmésolving issues or concerns.

b) See Sction | of this manual for general instructions andaautline of the items
to be discsed at the prgob conference.

2. Field monitoring by the district, city, county, or consultgnbject managesengineer
MUSTinclude:

a) Request to sublet forms and subcontracts for all DBE aneDi@&nfirms,
regardless of whethethey are listed on Form C and the DBE participation
review form (excluding oil haulers, suppliers, brokers, vendorsjaedealers,
and manufacturers);
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b)

d)

Payrolls for all DBE and n@BE firms with subcontracts, received and checked
for accuracy; and

Prime contractors, noiDBE firms, and DBE firms fulfilling obligations spelled out
on the DBE participation review form.

SS faz2 GKS [/ 2y ail Nhdtrhctiof RécGdsIan@sbhis 5 A OA a
manual is available at:

www.dot.nd.gov/manuals/construction/constrecords/constructionmanual.htm

Request to Sublet and Subtract Approval

a)

b)

Following contract award, the Civil Rights Division sends two copies oD&tth
Participation ReviewRaceconscious (SFN 13742a)d DBE Patrticipation

Review Raceneutral (SFN 13743lirm to the appropriate assistant district

engineer. Attached to each copy of treviewT 2 N Aa | O2Lk® 27F (K
and a copy of the DBE quotes, when available. The forms also contain:

1) Theinformai A 2y FNBY GKS F2N)\ l!ligga FyR (KS
intended DBE participation.

(2) Any additional DBE participation comietit to prior to contract award.

3) If an assigned goal w0 Tmet, the specific good faith effort steps the
apparent low bidder made in an attempt toeetthe goal.

4) If an assigned goal wa¥OTmet, the specific bid item numbers for work
the apparentlow bidder intends to perform with its own workforce*
and equipment* and the names of the DBE firms that quoted the work
but wereNOTused.

(5) If an assigned goal w0 Tmet, the bid differential analysis the
apparent low bidder made of the DBE and fidBEquotes it received

*Own workforce are employees who are orethJNR YS O 2 y adgaredtii 2 ND a

f 26 0 ApRyPBaNXidgi whom theprime contractor, ompparent low

bidder, contributes to unemployment, social security, and workers

compensation. Equipent is that which is titled, licensed, and insured in the

LINR YS O2y i NILD NS NI & InéneNidehsRdAIBMNED@A fide
equipmentsupplier. It igNOTacceptablgo use equipment or employees from

an affiliate or subsidiary firm in lieu tfe LINA YS O 2 y apparedtiodv N & = 2 N.
0 A R R&hNgmant and employes

The assistant district engine®USTretain one copy of the review form and

provide the second copy to the district, city, county, or consulfanject
managerengineer
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c) Thedistrict, city, countyor consultantproject manageengineerMUSTverify
the type and amount of work performed by all DBE subcontracioriederat
aid construction projects. This verification is accomplished by comparing the
monetary and material amous shown on Form Q\ptification of Intent to Use
DBE (RC) (SFN 527%2v. 112006and earliej or Notification of Intent to Use
DBE (RN) (SFN 5218Rev. 12006and earliej] and theDBE Participation
Review Raceconscious (SFN 13743a)DBE Participation RevieWrace
neutral (SFN 13743Brm with thePrime@ y i N> Oi 2 NR& wSljdzSaid {2
5682- Rev. ©-2008) form.

d) Any discrepancies found between the above documafitsSThe clarified by
the prime contractor and approved by the district, city, county, or consultant
project manageengineerbefore the request to sublet is approved

e) District, city, county andconsultantproject manages-enginees DO NOThave
to monitor anyother bid items forDBEparticipation compliance

f) The original oEVER¥pproved equest tosublet MUSTbe submitted to the
CONSTRUCTION SERSIDE/ISIONvith a copy to theCIVIL RIGHTS DIVIRIO
as soon as they are available. They shdl@ibe held until the end of the
project. The information on the form is used to monitor ADBE and DBE
commitments and to complete a semiannual DBE report required by the Federal
Highway Administration (FHWA)

Trucking Operations

a) The district, citycounty, or consultanproject manageengineerMUSTreview
the trucking operations and procedurgacluding the required documentation
for determining bona fide owneoperator status, with the prime contractor at
least once during the first two weeks adilling on the project. ThiUSTbe
noted on theMonthly EEO Project Inspection Report (SFN 9R2%. 082006)

b) If a DBE trucking firm MOTfulfilling the commitments agreed to on Form C
and the DBE participation review form, or other trucking reguients areNOT
being met, the prime contractdvlUSTbe notified. It is thePRIME
[ hbd¢w! / redpomgibflity to take corrective action to ensure compliance
with the DBE and labor standards provisions of the contract.

C) Any corrective action requested and the date by which the corrective action is
to be implementedVUSTbe noted on theMonthly EEO Project Inspection
Report(SFN 9425Rev. 08006)

See paragraph E of this sectigra@e 1H14) for information concerning commercially
useful function.

See paragraph F of this sectiopage [H16) for information concerning unfulfilled
obligations by a contractor and a DBE
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E.

Commercially Useful Function

1.

NDDOT counts expenditures to a DBE toward DBE QobHlsif the DBE is performing a
commercially useful function on that contract.

a)

b)

d)

f)

A DBE performs a commercially useful function when it is responsitiesfor
execution of the work of the contract and is carrying out its responsibilities by
actually performingmanaging, and supervising the work involved. To perform
a commercially useful function, the DBREJSTalso be responsible, with respect
to materials and supplies used on the contract, for negotiating price,
determining quality and quantity, ordering the teaial, and installing (where
applicable) and paying for the material itself.

To determine whether a DBE is performing a commercially useful function,
NDDOTMUSTevaluate the amount of work subcontracted, industry practices,
whether the amount the DBE is to be paid under the contract is commensurate
with the work it is actually performing and the DBE credit claimed for its
performance of the workand other relevat factors.

A DBEDOES NOperforma commercially useful function if its role is limited to
that of an extra participant in a transaction, contract, or project through which
funds are passed in order to obtain the appearance of DBE participation. In
determining whether a DBE is such an extra participant, NDIdOSTexamine
similar transactions, particularly those in which DBE fid@sNO'participate.

If a DBEDOES NOperform or exercise responsibility for at least 30 percent of
the total cost ofits contract with its own workforce, or the DBE subcontracts a
greater portion of thework of acontract than would be expected on the basis
of normal industry practice for the type of work involved, NDDM@QIST
presume it INOTperforminga commercially usefdlinction.

When a DBE is presumdiDTto be performing a commercially useful function,
the DBE may present evidence to rebut this presumption. NDDOT may
determine the DBE is performing a commercially useful function given the type
of work involved and nonal industry practices.

b 5 5 h de€isions on commercially useful function matters are subject to
review by the concerned operating administration but &®Tadministratively
appealable to USDOT

DBE Trucking

NDDOT will use the following factorsdatermining whether a DBE trucking company is
performinga commercially useful function:

a)

The DBBUSTbe responsible for the management and supervision of the
entire trucking operation for which it is responsible on a particular contract, and
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b)

d)

e)

f)

9)

there CANNODe a contrived arrangement for the purpose of meeting DBE
goals

The DBEBMUSTitself own and operate at least one fully licensed, insured, and
operational truck used on the contract.

The DBE receives credit for the total value of the transportationices\t
provides on the contract using trucks it owns, insures, and opegatdsising
drivers it emplys

The DBE may lease trucks from another DBE, including an avpeeator
certified as a DBE. A DBE that leases trucks from another DBE reoetlefor
the total value of the transportation services the lessee pBiides on the
contract.

TheDBE may also lease trucks from a+iBE including an ownepperator. A
DBE that leases trucks from a RDBEs entitled to credit for the total value of
the transportation services provided liye non-DBE lesseBOTto exceed the
value of transportation services provided by B&thed trucks on the contract.
The DBE receives cre@iL Yfor the fee or commissioit receives as a result of
any additional participation provided on the contract by the fADBE les=e
under the lease arrangement.

For purposes of this paragraph 2, a ledidSTindicate that the DBE has
exclusive use of and control over the truck. TGES NOpreclude the leased
truck from working for others during the term of the lease with the consent of
the DBE, so long as the lease gives the DBE absolute priority for use of the
leased truck.

Leased truckdMUSTdisplay the name and identificatiarumber (USDOT
number issued for interstate commerce) of the DBE.

If there is a question concerning the total value of services provided by a DBE with
owned equipment, or a question regarding employees who are driving, a truck
registration card checklUSTbe made to determine truck ownership and driver
relationships. Information needed for a registration card check includes:

5NAPSNRa ylFYST

Vdid commercial drivers license

Truck owner (from registration card)

Truck license number

Truck number being usezh scale tickets and haul shepts
Truck make and model; and

Copies of signed lease or rental agreements.

This informatiorMUSTbe used to establish employee and owsmperator relationships
and how drivers are listed on payrolls.
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F.

Unfulfilled Obligations

1.

For contracts that contain the ragmnscious speal provision, the contractor is
expected to make gooftiith efforts throughout the duration of the contract. NDDOT
will use the following process when a contractoDBEDOES NOTfDlfill its obligations
in any of the following situations:

a) The contractor believes the DBE is unable to perform the contract;

b) The prime contractor is unable to perform the full amount of work committed
G2 06S O2YLX SGSR 0@ rlfdcs ahdeduiprBert@2hg G NI O G 2 NJ
time of award; o

c) The nonDBE theprime contractor committed to using at the time of award is
unable to perform the full amount of work.

Fhoy 62N] F2NODS | NB SYLX 2&SSaorappagentloMB 2y {KSE
0 A R R&ydl and for whom the prime contractpor apparent low bidder,

contributes to unemployment, social security, and workers compensation. Equipment is

that which is titled, licensed, arigf & dZNBR Ay (K S , dripparetlo®2 y G NI OG 2
0 A R RruNd@pideased from a bona fide equipment supplier. INBTacceptable to

use equipment or employees from an affiliatesubsidiary firm in lieu of the prime

O2 y i NE Of RINRBRILI NI ggiipnferdt @nd é@mplByReS.ND & >

The prime contractoand thenon-DBE or DB&ubcontractor supplier, regular dealer,
vendor, broker, or manufactureshall allIMMEDIATEL §ive oral and written notice to
the district, city, countyor consultant project managemgineerof the failure to
perform, stding the nature @ the failure.

If NDDOT concurs that a substitution is warranted, the prime contractor will seek,
through the Construction Services and Civil Rights Digisamal with the assistance of
the DBE supportive services consultant, a DBE to perform the waidaoh All DBE
firms currently certified in the specific area of work needed to be performed will be
contacted, in writing or by phone, and quotes solicited.

If available, a DB&/ILLbe selected to perform a dollar value of work equal to the value
of the commitmentNOTachieved unless the contractor can demonstrate tB8E

guote isunreasonableusing the bid differential process contained in the r@o@scious
special provision. The prime contractdtJSTsubmit copies of all quotes, together with
the comparison, to th€ONSTRUCTION SERVHDASIVIL RIGHTS DIVISIOdSheir
review and concurrence ainreasonableness

In instances where trucking replacements are sought, either DBE firms ddBEBrfirns
MUSTbe selected until enough trucks can be provided to c@Mdrof the trucking
required on the project.
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10.

11.

12.

The prime contractor is responsible for any additional costerred as a result of either
GKS LINAYS 02y iNDOE& NRRaver $56@R208) 800 B yuliilNGe
2NRIAYLFE O2YYAGYSPRBES@iNe i Keforrb.. 9 Qa 2NJ y2y
If NDDOT determines that@ime contractoror sulcontractorshould be sanctioned for

any of the following, NDDOT will provide written notice to grane contractoror
subcontractorinforming them of the sanction:

a) NOTpaying a DBE in a timely manner;

b) NOThaving a DBE perform the specified dollar amount of work (subject to plan
guantity changes), tasks, or bid items; or

c) For aherwiseNOTfulfilling the requirements of the DBE special provision

If NDDOT determines that a DBE should be sanctioned for any of the following, NDDOT
will provide written notice to the DBE informing them of the sanction:

a) Failure to perform;

b) Failure to pay comactrelated bills in a timely manner;

C) Failure to perform a commercially useful function;

d) Failure to notify the prime contractoporally and in writingif they are unable to

perform a ommercially useful function; or
e) For aherwiseNOTfulfilling the requirements of the DBE special provision.

The contractor or DBE h&8©URTEE{4) calendar days, from receipt of the certified
notification, to make a written request for a hearing.

If NDDODOES NOieceive a written request for a hearing, or if the contractor or DBE
DOES NOprovide sufficient evidence at the hearing that the provisions have been met,

b55h¢ YI& &dALISYR i Kidling qudtingpdvilegesmpOT2 NJ 5 .

allow the contrator or DBEO participate inone or more scheduled bid openings after
the date the sanction is imposed.

Other grounds for sanctions may include but are not limited to:

a) Repeated instances of failure to perform the contract requirements;
b) Repeated instancef late contractrelated payments; or
c) Documented fraudulent practices.

Further sanctions which may be imposed by NDDOT for failure on the part of the
contractor may include:

-17
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a) WAGKK2E RAY3 (GKS O2y iGN OG2NIDa LINPINBaa LI
with all DBE contract provisions;

b) 5SRdzOGAY 3T FTNRY (KS O2f tedblarério@NbEBE LINE I NE
participation committed to butNOTachieved by the contractor;

c) Finding the contractor in default;
d) Taking other corrective action determinédg NDDOT to be appropriate; or

e) Any combination of the above.

Prompt Payment

1. The prime contractoMUSTpay the subcontractor the amount due for work done or
servicegendered less applicable retainadéOTto exceed 2%, from the current
progress payment withif WENTY20) calendar days of receigtf payment from
NDDOT, or the owning agency, unless the prime contractojusasauseto NOTmake
payment.

2. If the prime contractor withholds payment from the subcontractor, the prime
contractorMUSTIMMEDIATEL Motify the subcontractor and the district, city, county,
or consultantproject managetengineer in writing of the reasons for withholding
payment. Tk subcontractor may also notify the district, city, coyry consultant
project manageengineerif prompt payment hafNOTbeen made.

3. If NDDOTor the owning agencgydetermines the prime contractor is withholding
paymentwithout just cause interest will accrue at the rate provided by NDCC 8813
01.1-:02. The prime contractor is responsible for paying the accrued interest starting on
the 21% calendar day after the prime contractor receives payment.

4, If the prime contractor is withholding baontractor paymentsvithout just cause
NDDOTor the owning agengynay suspend all payments due to the prime contractor
until the subcontractor is properly paid and the prime contractor agrees to make
payments as specified.

5. If NDDOTor the owning ageoy, determines therds just causdor withholding
payment, interest wilNOTaccrue on the amount due.

6. These prompt payment procedures apply to &dr$ of subcontracts and are based on
49 CFR 26.29.

Reainage

1. If the prime contractor elects to use @hage on subcontract workrompt payment

shall also include the release of retainage monies that have been withheld from the
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subcontractor, withilTWENTY20)RI € & | F3G SNJ G KS asdisfa@nfyd NI Od 2 N.
completed

Nonbonded subcontractormUSTsubmit proof of payment for all material bills and
wages to the prime contractor before the prime contractor is required to pay the
retainage.

If retainage igNOTreleased as per this provision, interest will accrue at the rate
provided by NDCC §811.1-02 beginning th1* calendar day after the
adzo O2 y i NI Osataihdodly condplethd A a

NDDOTor the owningagengyy A f £ RSGSNXYAYS SKSGKSNI G§KS &dzo
beensatisfactorily completed I & dzo O2 y éatidgfaCidrily doddpietedvPed) A a

all of the tasks called for in the subcontract have been accomplished, documented in
accordance with the contract, and paid for on a pay estimate. Tsatisfactorily

complete a subcontractoMUSTprovide all necessary final documentation required in

the contract. Final documentation may include but is not limiteddertified payrolls,

materials certification, haul road releases, pit receipts of payment, pit releases, night

watchman reports, waantees, operating manuals, product literature, verification of

final quantities, and th®BE Participation Certification (SER68- Rev.10-2008).

The release of retainage applies to &k$ of subcontracts.

The district, city, county, or consultaproject manageengineerMUSTinform the
prime contractor, in writing, whether the work performeg b subcontractor has been
satisfactorily completed A copyMUSTbe sent to the subcontractor.

Stamps placed on thsubcontracto® notice to thedistrict, city, countyor consultant
project manageengineemay be used for this purpose. The starifidSTcontain the
following language:

The following items described in this notice have been
satisfactorily complaed:

Signed;

Date:

Items:

This determinationdoes notg I A @S G KS 24y
rights outlined in Section 105.14 of NDDOT Standard
Soecifications.
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Signed:

The following itemsdescribed in this notice havaot
beensatisfactorily completed

Date:

ltems:

Reason:

l. Resolution of Nondiscriminatory DBE Issues and Concerns

1. Issues and concerns raised by prime contractors or DBE firms during the life of the
projectMUSTbe brought to the attention of the district, city, county, or consultant
project manageengineer If the district, city, county, or consultaptoject manager
engineeris unable to resolve the issue at the project level, the assistant district engineer
MUSTbe notified. If the assistant district engineer is unable to resolve the issue, the
Construction Services DivisiMUSTbe contacted.

2. The procedures to be followed for resolving nondiscriminatory DBE issues and concerns
that CANNODe resolved at th district level are:

a) The prime contractor or DBEUSTprovide a written notice to the district, city,
county, or consultantproject manageengineerincluding:

1)
(2)

3)
(4)
()

A statement concerning the nature of the complaint;

The name of the person or compaagainst whom the complaint is
being filed,;

The date the complaint occurred,
The identity of the project where the complaint occurred; and

The name of the person filing the complaint.
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b)

f)

)]

The district, city, county, or consultaptoject managefengineerMUSTnotify
the assistant district engineer and the Construction Services Division of the
complaint. The Construction Services DividitiSTnotify the DBE Liaison
Officer who, in turnMUSTnotify FHWA

Oral complaints are accepted but & Tformally aded upon until a written
notice of the complaint is received.

If the complaint is incomplete, the person filing the complaint will be asked to
provide additional information.

If the complaint is complete, it will be categorized by the DBE Liaison Gificer
(1) A contract administration issue when it involves:

@) A commercially useful function (work performed, matesijal
personnel, or equipment);

(b)  Honoring commitment to DBE firms;

(c) Honoring commitment to prime contractor;

(d) DBE substitution;

(e)  Good faithefforts;

() Timely payment to DBE and n@BE firms; or

(9) Unfulfilled obligations by a prime contractor or DBE.

(2)  ATitle Vlissue if the individual filing the complaint feels hehethas
been discriminated against. The individual will be instructed tovoll

b55h¢Qa ¢AGES L O2YLX FAYy(d LINROS&aao

(3)  Other.

The complaint will be forwarded to the person against whom the complaint was
filed for his or her review and reply.

A review team, consisting of NDDOT staff from the Civil Rights Division and the
Constructim Services Divisiowill be formed. The review team will be headed
by the Construction Services Division when the issue concerns contract
administration andoy the DBE Liaison Officer when the issue concerns
discrimination, excluding Title VI issuestleTV| issues will be investigated by
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FHWA. NDDOT may also request an informal hearing between the affected
parties.

h) The review team will define the issue or issues; identify applicable laws,
procedures, contract requirementstc., that may have beenalated; and
determine if the alleged complaint is supported by the facts.

i) The review team will make a recommendation to the NDDOT Director for
corrective action to be taken and/or for sanctions against either party to be
invoked.

)] Both parties will banotified of the corrective action and/or sanctions and of

their right to request a hearing. The parties will be given fourteen (14) calendar
days in which to request a hearing.

k) If a hearing is requested, the hearing will be held before the Deputy Director for
Engineering ONLYNEWinformation or specific argumentdOTpreviously
heard by the review team may be presentebhe hearing will be recorded.

)] Following the hearing, af no hearing is requested, the Deputy Director for
Engineering will make a final recommendation to the Director for corrective
action to be taken and/or for sanctions to be invoked.

m) The Director will make the final decision and will notify both parii@syriting,
by certified mail.

n) The parties wilbe notified of their right to appeal decisions on discrimination
issueONLY Decisions on contract administratissuesare NOTappealable.

The following forms may be obtained from the Civil Rights Division, ph8282605, fax:328-1965, or
Web site: www.dot.nd.gov/forms/formsbycategory.htm

¢ Monthly EEO Project Inspection Reg8FN 9425Rev. 082006)
www.dot.nd.gov/forms/sfn09425.pdf

¢ Record of DBE Project Payments (S¥8%4- 09-2006)
www.dot.nd.gov/forms/stn53664.pdf

The following forms may be obtained from the Construction Services Division, pRa82563, orWeb
site: www.dot.nd.gov/forms/formsbycategoristm:

e DBE Participation Certification (SEN68- Rev.10-2008)
www.dot.nd.gov/forms/sfn14268.pdf

e tNAYS /2y iNI Ol2NNad wRdy®3@m®) (2 {dzofSi o6{Cb pcyH
www.dot.nd.gov/forms/sfn05682.pdf
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e Proposed Progress Chart (SFN 7~Rév. 1e2007)
www.dot.nd.gov/forms/sfn07721.pdf
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EXHIBIT HA: SAMPLIDBE PARTICIPATION (RE)RM A (SFN 52750)
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