
I.
STATEMENT OF POLICY [655]
Please note: Items appearing in ITALICS are TRANSIT AGENCY Policies and are not FTA mandated items.

A.
Purposes and Goals [655.1]

The TRANSIT AGENCY, the Federal Transit Administration and the U.S. Congress have determined that alcohol abuse and illegal drug use pose specific dangers to the safety and welfare of the Nation. In fact, the Federal Transit Administration has specifically noted that the use of alcohol and illegal drugs has been demonstrated to significantly affect the performance of individuals involved in the mass transportation industry. It is therefore the policy of the TRANSIT AGENCY and the Federal Transit Administration that safety-sensitive employees in the mass transportation industry be free from the influence of drugs and alcohol.  Participation in the TRANSIT AGENCY Substance Abuse Policy is a requirement of each safety-sensitive employee and therefore is a condition of employment.

In order to achieve this goal and to comply with the requirements of the Omnibus Transportation Employee Testing Act of 1991 and Federal Transit Administration Regulations, 49 CFR Part 655 and US DOT Regulation 49 CFR Part 40, as amended, the TRANSIT AGENCY has developed and is implementing a drug and alcohol testing program designed to help prevent accidents and injuries resulting from the misuse of alcohol and prohibited drugs by employees who perform safety‑sensitive functions in the mass transportation industry, and to deter and detect the use of prohibited drugs by covered employees. While it is difficult to estimate the precise cost to society from alcohol misuse, there is no doubt that the cost is enormous. The potential effects of alcohol misuse are substantial in absenteeism, increased health care costs, and environmental damage. Implementation of this program will also help discourage substance abuse, reduce absenteeism, accidents, health care costs and other drug‑related problems, and operate as a deterrent to those individuals who might be tempted to try drugs for the first time or who currently use drugs. Finally, we believe that this program will enhance the safety of our employees and the users of mass transportation by fostering the early identification and referral for treatment of workers with drug or alcohol abuse problems.

The TRANSIT AGENCY's drug and alcohol testing program is designed to create a drug and alcohol‑free mass transportation system and to provide help to those employees who may be suffering from problems with chemical dependency. The program has therefore been developed in compliance with federal regulations in a manner which ensures accurate and reliable test results thereby eliminating the possibility of any 'false positives." It also contains procedures designed to recognize and respect the dignity and privacy of all of our employees. We have also established an appropriate referral, evaluation and treatment program designed to help those individuals desirous of treating problems with alcohol and drug abuse.

B. Dissemination of this Policy [655.16]

Each covered employee and representatives of employee organizations shall have a written copy of the TRANSIT AGENCY policy.

C. Authority of Testing [655.17]

Before performing a drug or alcohol test under this policy, each covered employee shall receive written notification under whose authority the test is being given (Appendix 1).

II.   SCOPE
A.
Individuals Subject to Testing [655.3]

The drug and alcohol testing required under this policy will apply to any person, including applicants or transferees, who performs a safety‑sensitive function as defined herein. Volunteers are also covered, but only if they operate a vehicle designed to transport sixteen or more passengers, including the driver.

For purposes of this policy a "safety‑sensitive function" includes:

1.
Operating a revenue service vehicle, including when not in revenue service;

2.
Operating a non-revenue service vehicle, when required to be operated by a holder of a

           Commercial Driver's License;

3.
Controlling dispatch of movement of a revenue service vehicle;

4.
Maintaining a revenue service vehicle or equipment use in revenue service;

5. Carrying a firearm for security purposes;
6.
The Assistant Planner Transit; all Paratransit and Fixed Route Dispatchers; all Contractor’s staff including the Project Manager, the Road Supervisor, the Lead Driver, all Paratransit and Fixed Route Drivers of vehicles as defined below; all Central Garage personnel including the Fleet Services Manager, all Mechanics working on transit vehicles, and transit vehicle washers.   Should the need for additional Transit personnel arise in the future, these personnel will also become part of the pool of individuals subject to testing if it is determined these personnel are in a safety-sensitive function.

An individual can be tested for drugs any time while on duty, and for alcohol JUST before, during, or immediately after safety-sensitive duty.
"Vehicles” subject to this policy include buses, electric buses, vans, and automobiles. “Mass transit vehicles" are vehicles used for mass transportation or ancillary services.

In light of the above, the requirements of this policy will specifically apply, as a matter of

policy and federal law, to individuals who work in the following positions:

· Dispatchers 

· Vehicle maintenance workers of Transit vehicles
B.
Contractors

Under FTA regulations, the requirements of this policy apply to recipients of FTA assistance as defined in 49 CFR Part 655, as well as other entities that provide mass transportation services or perform safety‑sensitive functions for such recipients or entities, including sub-recipients, operators and contractors.

"Contractors" subject to the requirements of the regulations include persons or organizations that provide services for the above‑described "employer" consistent with a specific understanding or arrangement, which can be evidenced by a written agreement or an informal arrangement that reflects an ongoing relationship between the parties. As a result, the TRANSIT AGENCY will ensure that any contractors who perform safety‑sensitive functions within the scope of this policy and the regulations certify their compliance with the requirements of 49 CFR Part 655.

C. 
Alcohol

For purposes of this policy, "alcohol" means the intoxicating agent in beverage alcohol, ethyl alcohol, or other low molecular weight alcohols including methyl and isopropyl alcohol. "Alcohol use" means the consumption of any beverage, mixture, or preparation, including any medication, which contains alcohol. "Alcohol concentration' (or content) means the alcohol in a volume of breath expressed in terms of grams of alcohol per 210 liters of breath as indicated by an evidential breath test.

D. 
Prohibited Drugs 

Although this policy prohibits the use of any controlled substances not lawfully prescribed by a physician, any drug test required under this policy will analyze an individual's urine to test for the presence of marijuana, cocaine, opiates, amphetamines and phencyclidine.  Cut off levels are listed at the end of this policy.

E.
Prescribed Medication

An individual will be allowed to list on the back of the donor copy of the Urine Custody and Control Form, any prescribed medication that he/she may be taking or may have recently taken. The individual will have the opportunity to discuss the use of the medication with the physician prescribing the medication and to authorize the TRANSIT AGENCY's medical review officer to communicate with that physician about the medication, its possible side effects, the condition requiring the taking of the medication and their relationship to the individual's ability to safely perform his/her job.

In the event it is determined by the MRO that an employee is taking or is under the influence of a prescribed medication that will pose a direct threat of harm to the safety and health of the employee, his/her co‑workers and/or the general public, the employee may be placed on a medical leave of absence until that threat is acceptably reduced or eliminated.

III.
QUALIFICATIONS FOR EMPLOYMENT
A.
PROHIBITED CONDUCT

1.
Prohibited Drugs [655.21]
It is the TRANSIT AGENCY’s policy to have an alcohol and drug free work place.  Therefore, covered employees are prohibited from manufacturing, using, selling, possessing or distributing prohibited drugs at any time, and from refusing to submit to or receiving a verified positive test result in any drug test required by this policy.

2.
Alcohol [655.31]

TRANSIT AGENCY policy and Federal Transit Administration Regulations prohibit the following conduct as it relates to the use of alcohol:

a.
Alcohol concentration ‑ reporting for duty or remaining on duty requiring the performance of safety‑sensitive functions while having an alcohol concentration of 0.02 or greater. [655.34]
b. On‑duty use ‑ using alcohol while performing safety‑sensitive functions. [655.32]

c. Pre‑duty use – using alcohol within four hours prior to performing a safety‑sensitive function. [655.33]

c.
Use following an accident ‑ using alcohol for eight hours following an accident, unless the employee has first undergone a post‑accident alcohol test. [655.34]

d. Refusal to submit ‑ refusing to submit to any alcohol test required under this policy. [655.49]

e. Other alcohol related conduct – any covered employee requested to submit to an alcohol test required under this policy and found to have an alcohol concentration of 0.02 or greater, but less than 0.04 will be disqualified from performing or continuing to perform a safety-sensitive function until the employee’s alcohol concentration measures less than 0.02 in a retest or the start of the employee’s next regularly scheduled duty period, but not less than eight (8) hours following administration of the test.  Any covered employee whose test result is 0.04 or greater will be disqualified from performing a safety-sensitive function, will be subject to company discipline, and referred to the SAP.

On-call employees are prohibited from using alcohol during their specified on-call hours.  However, any on-call employee who has used alcohol during his/her on-call hours will be given an opportunity to acknowledge such use and/or his/her inability to perform a safety-sensitive function at the time he/she is called to report to duty.  If an on-call employee acknowledges the use of alcohol, but claims to be able to perform his/her safety-sensitive function, he/she will be required to submit to an alcohol test.  No discipline will be taken against any on‑call employee who acknowledges his/her violation of this prohibition, unless such conduct has the effect of making that employee repeatedly unavailable for duty.
ALCOHOL FACTS AND INFORMATION

Alcohol is a socially acceptable drug that has been consumed throughout the world for centuries.  However, when consumed primarily for its physical and mood-altering effects, it is a substance of abuse.   As a depressant, it slows down physical responses and progressively impairs mental functions.

Signs and Symptoms of Use

· Dulled mental processes

· Lack of coordination

· Odor of alcohol on breath

· Possible constricted pupils

· Sleepy or stuporous condition

· Slowed reaction rate

· Slurred speech

[NOTE: Except for the odor, these are general signs and symptoms of any depressant substance].

Health Effects

The chronic consumption of alcohol (average of three servings per day of beer [12 ounces] and whiskey [1 ounce glass] over time may result in the following health hazards:

· Dependency (up to 10% of all people who drink alcohol become physically and/or mentally dependent on alcohol and can be termed “alcoholic”)

· Fatal liver diseases

· Increased cancers of the mouth, tongue, pharynx, esophagus, rectum, breast, and malignant melanoma

· Decreased sexual functioning

· Kidney disease

· Spontaneous abortion and neonatal mortality

· Ulcers

· Birth defects (up to 54% of all birth defects are alcohol related).

Workplace Issues

· It takes one hour for the average person (=150 pounds) to process one serving of an alcoholic beverage from the body.

· Impairment in coordination and judgement can be objectively measured with as little as two drinks in the body.

· A person who is legally intoxicated is six times more likely to have an accident than a sober person.

3.
Knowledge of prohibited conduct

If the TRANSIT AGENCY has actual knowledge that an individual has engaged in any conduct prohibited above, it will not permit that individual to perform or continue to perform safety‑sensitive functions.

B.
REMOVAL FROM SERVICE

1.
Prohibited drugs 

As soon as the TRANSIT AGENCY has received notice from a medical review officer that an employee has a verified positive test result, or upon notice that an employee has refused to submit to a required test, it shall immediately remove the employee from the performance of safety‑sensitive functions. 

2.
Alcohol 

Any employee who has engaged in alcohol‑related conduct prohibited by this policy will be immediately removed from the performance of safety‑sensitive functions and may also be subject to any discipline required under this policy.

Any covered employee requested to submit to an alcohol test required under this policy and found to have an alcohol concentration of 0.02 or greater, but less than 0.04, will be disqualified from performing or continuing to perform a safety‑sensitive function until the employee's alcohol concentration measures less than .02 in a retest prior to the start of the employee's next regularly scheduled duty period, but not less than eight (8) hours following administration of the test.

3.
Return to Duty

No employee who has engaged in conduct prohibited by this policy will be allowed to resume performing safety‑sensitive functions unless and until he/she has satisfied the return‑to‑duty obligations outlined in Section IV, F & G of this policy.

IV.
TESTING CIRCUMSTANCES [49 CFR Part 655]
A.
Notice of Testing Circumstances

Before performing any alcohol or drug test required by this policy, the TRANSIT AGENCY will notify the test subject that the test is being required pursuant to this policy and/or Federal Transit Administration Regulations (49 CFR Part 655).  The TRANSIT AGENCY will not represent that any requested test is required by federal regulations if, in fact, the individual to be tested is not subject to those regulations.

An employee will be required to submit to a drug test any time while on duty.  An employee will be required to submit to an alcohol test just before, during, or immediately after safety-sensitive duty. 
B. Pre‑Employment  - Drugs [655.41]

1. No individual (covered employee or applicant) will be allowed to perform a safety-sensitive function for the first time unless he/she takes a drug test with a verified negative result.

2. If an individual (covered employee or applicant) has previously failed or refused a pre-employment drug test under this part, the individual must provide the TRANSIT AGENCY proof of having successfully completed a referral, evaluation, and treatment plan as described in Section 655.62.

3. An employee may not transfer from a non-safety sensitive position to a safety-sensitive position until the employee takes a pre-employment drug test with a verified negative result.

4. If for some reason the pre-employment test is cancelled, the individual (applicant or employee) will be required to submit to another test.

5. If otherwise qualified, an individual with permanent or long-term disabilities that directly render them unable to provide an adequate urine sample will be able to perform safety-sensitive duties despite their inability to provide urine during a pre-employment test.  The MRO will determine long-term inability to provide urine by medical examination and consultation with the employee’s physician.

6. Leave of Absence

a. In instances where an individual employment status has changed, (example temporary layoff, leave of absence, lost time worker compensation claim, etc.) and the employee has been taken out of the random pool for 90 consecutive days, then a DOT-pre-employment drug test with a verified negative result is required prior to performing a safety-sensitive task.

b. In instances where a person is on temporary leave, less than 30 days, (example vacation, time off for sickness, jury duty, etc.) and the employee has not been taken out of the random pool, than a pre-employment test is not required prior to returning to a safety-sensitive position.  If the temporary leave extends beyond 30 days, the employee must have a non-DOT pre-employment test.

No individual will be hired to perform a safety‑sensitive function, and no employee will be transferred from a non‑safety‑sensitive function to a safety‑sensitive function, unless he/she takes a drug test with a verified negative test result. If for some reason a pre‑employment drug test is canceled, the applicant/employee will be required to submit to another test.

C.
Post‑Accident [655.44]

Any covered employee operating a mass transit vehicle at the time of an accident will be required to submit to tests for alcohol and prohibited drugs as soon as practicable following the accident, if the accident:

1. Involved the loss of human life.

2.
Did not involve the loss of human life, but the mass transit vehicle involved was a bus, electrical bus, van, automobile, rail car, trolley car, trolley bus, or vessel. This requirement will not apply if the TRANSIT AGENCY determines, using the best information available at the time of the decision, that the covered employee's performance can be completely discounted as a contributing factor to the accident and that the employee's performance could not have contributed to the accident.

The TRANSIT AGENCY will also test any other covered employee whose performance could have contributed to the accident, as determined by the TRANSIT AGENCY using the best information available at the time of the decision.

Decision Maker – Appendix 4

The decision to administer or not administer a drug & alcohol post-accident test under this section shall be based upon the TRANSIT AGENCY’s determination, using the best information at the time of the accident.  Such a decision must be documented in detail, including the decision-making process used to reach the decision to test or not to test.  At the TRANSIT AGENCY we will use the post-accident substance abuse testing decision maker, found in Appendix 4 to make our decision to test or not to test and to document the file.

For purposes of this policy, an "accident" is defined as an occurrence associated with the operation of a vehicle, if as a result:

1.
An individual dies;

2.
An individual suffers a bodily injury and immediately receives medical treatment away from the scene of the accident;

3.
With respect to an occurrence in which the mass transit vehicle involved in a bus, electric bus, van, or automobile, one or more vehicles incurs disabling damage as the result of the occurrence and is transported away from the scene by a tow truck or other vehicle; or

'Disabling damage" means damage which precludes departure of a motor vehicle from the scene of the accident in its usual manner in daylight after simple repairs, including damage to motor vehicles that could have been driven, but would have been further damaged if so driven. 'Disabling damage" does not include:

1.
Damage which can be remedied temporarily at the scene of the accident without special tools or parts.

2.        Tire disablement without other damage even if no spare tire is available. 

3.        Headlamp or taillight damage.

4.
Damage to turn signals, horn, or windshield wipers, which makes them inoperative.

Covered employees are prohibited from using alcohol for eight hours following any accident or until the required post‑accident alcohol test is administered, whichever occurs first. Every effort will be made to conduct post‑accident drug and alcohol tests within two hours following an accident. Covered employees involved in accidents must therefore remain readily available for testing, including notifying the TRANSIT AGENCY of their location if they leave the scene of the accident before testing, and will be considered to have refused to submit to testing if they fail to do so. This requirement will not, however, require the delay of necessary medical attention for injured people following an accident or prohibit a covered employee from leaving the scene of an accident for the period necessary to obtain assistance in responding to the accident or to obtain necessary emergency medical care.

In the event an alcohol test is not administered within two hours following an accident, the TRANSIT AGENCY will prepare and maintain a record stating the reasons why the test was not promptly administered. If an alcohol test is not administered within eight hours following an accident, the TRANSIT AGENCY will make no further effort to administer an alcohol test and document the reasons why the test was not administered within eight hours. In the event a drug test is not administered within 32 hours following an accident, the TRANSIT AGENCY will cease its attempts to administer any further testing.

D.
Random Testing [655.45]

Both the TRANSIT AGENCY and Federal Transit Administration believe that random drug and alcohol testing is an essential part of any program seeking to ensure a drug and alcohol‑free mass transportation system. All covered employees subject to this policy will therefore be required to submit to random drug and alcohol testing.

The TRANSIT AGENCY will conduct random drug and alcohol tests at a minimum annual percentage rate of covered employees as required by the FTA. The minimum annual percentage rates are located in Appendix 2 of this policy.

1.
The random selection process will be completely objective and anonymous and will utilize a scientifically valid method such as a random number table or a computer​ based random number generator matched with employees' Social Security numbers, payroll identification numbers, or other comparable identifying numbers. The tests will be unannounced and the dates for test will be reasonably spread throughout the course of the year and occur throughout the work shift. All covered employees will have an equal chance of being testing each time selections are made, regardless of the number of his/her previous selections, if any.

2.
Any covered employee notified of his/her selection for random testing will be required to proceed to the test site immediately. If a covered employee is performing a safety‑sensitive function at the time of his/her notification of a random test requirement, he/she will be required to cease performing the safety‑sensitive function and proceed to the testing site as soon as possible.  Covered employees are required to submit to drug tests anytime while on duty.  However, covered employees will only be required to submit to random alcohol tests if they are performing a safety‑sensitive function, about to perform a safety‑sensitive function, or have just ceased performing a safety​-sensitive function.

E.
Reasonable Suspicion [655.43]

Whenever the TRANSIT AGENCY has reasonable suspicion to believe that a covered employee has used a prohibited drug or has violated any alcohol prohibition contained in this policy, it will require him/her to submit to a drug and/or alcohol test. However, any such suspicion must be based upon specific, contemporaneous, articulable observations concerning the appearance, behavior, speech or body odors of the covered employee. These observations will only be made by one supervisor who has received appropriate training in detecting the signs and symptoms of drug and alcohol use and will be documented by that individual in a Supervisor's Report of Reasonable Suspicion.  Any supervisor who makes a determination that reasonable suspicion exists to require a covered employee to submit to an alcohol or drug test will not be permitted to conduct the breath alcohol test on that individual or serve as the drug collection site person for his/her drug test.

A reasonable suspicion alcohol test will only be required if the reasonable suspicion observations are made just before, during or after the period of the work day that the covered employee is required to be in compliance with this policy. The TRANSIT AGENCY will therefore only direct a covered employee to undergo reasonable suspicion alcohol testing while the employee is performing safety‑sensitive functions, is just about to perform safety‑sensitive functions, or has just ceased performing safety​-sensitive functions.

If any reasonable suspicion alcohol test is not administered within two hours following the reasonable suspicion determination, the TRANSIT AGENCY will document the reasons why the test was not promptly administered. If the test is not administered within eight hours following the reasonable suspicion determination, the TRANSIT AGENCY will no longer attempt to administer an alcohol test and will document the reasons for its inability to do so.

If any reasonable suspicion testing circumstance, a TRANSIT AGENCY representative will transport the individual to an appropriate collection facility and await the completion of the collection procedure. The TRANSIT AGENCY representative will then transport the individual back to the TRANSIT AGENCY's premises, where a spouse, family member or other individual will be contacted to transport the individual home. In the event no such individual is available, the TRANSIT AGENCY will contact a taxi to transport the employee home. If the reasonable suspicion test result is negative, the TRANSIT AGENCY will reimburse the employee for the cost of the taxi. If the employee refuses to comply with any of these procedures and attempts to operate his/her own vehicle, the TRANSIT AGENCY will take appropriate efforts to discourage him from doing so, up to and including contacting local law enforcement officials. Any employee failing to cooperate with any of the above procedures will be subject to discipline, up to and including discharge.

Notwithstanding the above testing requirements, a covered employee may not report for duty or remain on duty requiring the performance of a safety‑sensitive function if that employee is under the influence of or impaired by alcohol, as shown by the behavioral, speech and performance indicators of alcohol misuse. Any such covered employee will not be allowed to perform or continue to perform a safety​-sensitive function until the employee undergoes an alcohol test yielding an alcohol concentration level of less than 0.02; or the start of the employee's next regularly​ scheduled duty period, but not less than eight hours following the reasonable suspicion determination.

The TRANSIT AGENCY will not take any disciplinary action against a covered employee based solely upon observations of the employee's behavior and appearance, with respect to alcohol use, in the absence of an alcohol test, unless the employee has refused to submit to a requested test.

An employee who is required to submit to a controlled substance and / or alcohol test of this policy shall not be assigned to operate any TRANSIT AGENCY vehicle and / or perform safety sensitive functions pending the outcome of such test. The TRANSIT AGENCY may, at its option, assign such employee to available non‑safety sensitive duties or place him / her on temporary suspension.

An employee whose controlled substance and /or alcohol test produces a negative result shall be promptly returned to his or her former work. Under no circumstances will an employee be made whole for any lost wages on a negative result if he or she is suspended for any additional purposes concurrently with the waiting of the outcome of his or her results. However, an employee not suspended for additional purposes shall be made whole for any lost wages on a negative result.

An employee whose alcohol or controlled substance confirmatory test produces a positive result shall not be made whole for any wages lost while assigned as provided in Section XI of the policy.
F.
Return‑to‑Duty [655.46]

Before a covered employee who has engaged in any conduct prohibited by this policy will be allowed to return to duty requiring the performance of a safety‑sensitive function, he/she will be required to undergo return‑to‑duty alcohol testing with a result indicating an alcohol concentration of less than 0.02 if the conduct involved alcohol, and/or a return‑to‑duty drug test with a verified negative result, if the conduct involved prohibited drugs. Before returning to duty, the employee must first undergo evaluation by a SAP to determine if the employee followed the recommendations for action by the SAP, including rehab. Please review Section XI, Part C for additional SAP information. If the test is canceled, he/she will be required to take another return‑to‑duty drug test.

1. The Substance Abuse Professional may recommend that both a drug and alcohol return to duty test be conducted on employees returning to safety-sensitive duties following engaging in conduct prohibited by this policy.  If the test is cancelled, he/she will be required to take another return to duty test.

2. The TRANSIT AGENCY will decide, at its discretion, after reviewing SAP recommendation and employee treatment history, whether or not to return the employee to safety-sensitive work assignments.  The SAP reports must be kept on file for five (5) years.

G.
Follow‑Up Testing [655.47]

Any covered employee determined by a substance abuse professional to be in need of assistance in resolving problems associated with alcohol misuse and/or prohibited drug use will be subject to additional, unannounced follow‑up testing for alcohol and/or controlled substances as directed by the SAP (minimum of six follow‑up tests in the first year after return to safety‑sensitive duties). However, follow‑up alcohol testing will be conducted only when the employee is performing safety‑sensitive functions, just before the employee is to perform safety‑sensitive functions, or just after the employee has ceased performing safety‑sensitive functions.  The employee must also follow the treatment plan as prescribed by the SAP.  Random or other types of tests will not be counted as follow-up tests.  Any cancelled tests must be repeated.
H.
Re-Test Alcohol Concentration .02 < .04 [655.48]


If an employee is administered an alcohol test that produces an alcohol concentration of the following:

1. 0.02 – 0.039:  The employee will be removed temporarily from performing safety sensitive duties for a minimum of eight (8) hours from the time of the test unless the individual is retested and has a test result of less than 0.02.

2. >0.04 or greater:  The employee will be immediately removed from safety-sensitive duties and subject to the consequences and discipline outlined in Section XI.

I.
Refusal to Submit [655.49]

Any covered employee who refuses to submit to an alcohol or drug test will be prohibited from performing or continuing to perform a safety‑sensitive function and be subject to discipline as outlined in Section XI of this policy. "Refusal to submit" to an alcohol or drug test constitutes a violation of policy and includes the following conduct:


1.
Alcohol:



Per DOT Regulation 49 CFR 40.261, as an employee, you are considered to have refused to take an alcohol test if you:

a. Fail to appear for any test (except a pre-employment test) within a reasonable time, as determined by the TRANSIT AGENCY, consistent with applicable DOT agency regulations, after being directed to do so by the TRANSIT AGENCY ;

b. Fail to remain at the testing site until the testing process is complete; an employee who leaves the testing site before the testing process commences for a pre-employment test is not deemed to have refused to test;

c. Fail to provide an adequate amount of saliva or breath for any alcohol test required by this part or DOT agency regulations; an employee who does not provide an adequate amount of breath or saliva because he or she has left the testing site before the testing process commences for a pre-employment test is not deemed to have refused to test;

d. Fail to provide a sufficient breath specimen, and the physician has determined, through a required medical evaluation, that there was no adequate medical explanation for the failure;

e. Fail to undergo a medical examination or evaluation, as directed by the TRANSIT AGENCY as part of the insufficient breath procedures;

f. Fail to sign the certification at step 2 of the ATF; or

g. Fail to cooperate with any part of the testing process.

i. As an employee, if you refuse to take an alcohol test, you incur the same consequences specified under DOT agency regulations for a violation of those DOT agency regulations.

ii. As a BAT or an STT, or as the physician evaluating a ``shy lung'' situation, when an employee refuses to test as provided in this section, you must terminate the portion of the testing process in which you are involved, document the refusal on the ATF (or in a separate document which you cause to be attached to the form), immediately notify the DER by any means (e.g., telephone or secure fax machine) that ensures the refusal notification is immediately received. 

iii. As an employee, when you refuse to take a non-DOT test or to sign a non-DOT form, you have not refused to take a DOT test. There are no consequences under DOT agency regulations for such a refusal.


2.
Drugs:



Per DOT Regulation 49 CFR 40.191, as an employee, you have refused to take a drug test if you:
a. Fail to appear for any test (except a pre-employment test) within a reasonable time, as determined by the TRANSIT AGENCY, consistent with applicable DOT agency regulations, after being directed to do so by the TRANSIT AGENCY;

b. Fail to remain at the testing site until the testing process is complete; an employee who leaves the testing site before the testing process commences for a pre-employment test is not deemed to have refused to test;

c. Fail to provide a urine specimen for any drug test required by this part or DOT agency regulations; an employee who does not provide a urine specimen because he or she has left the testing site before the testing process commences for a pre-employment test is not deemed to have refused to test;

d. In the case of a directly observed or monitored collection in a drug test, fail to permit the observation or monitoring of your provision of a specimen;

e. Fail to provide a sufficient amount of urine when directed, and it has been determined, through a required medical evaluation, that there was no adequate medical explanation for the failure;

f. Fail or decline to take a second test the TRANSIT AGENCY or collector has directed you to take;

g. Fail to undergo a medical examination or evaluation, as directed by the MRO as part of the verification process, or as directed by the DER. In the case of a pre-employment drug test, the employee is deemed to have refused to test on this basis only if the pre-employment test is conducted following a contingent offer of employment; or

h. Fail to cooperate with any part of the testing process (e.g., refuse to empty pockets when so directed by the collector, behave in a confrontational way that disrupts the collection process).

i. As an employee, if the MRO reports that you have a verified adulterated or substituted test result, you have refused to take a drug test.

ii. As an employee, if you refuse to take a drug test, you incur the consequences specified under DOT agency regulations for a violation of those DOT agency regulations.

iii. As a collector or an MRO, when an employee refuses to participate in the part of the testing process in which you are involved, you must terminate the portion of the testing process in which you are involved, document the refusal on the CCF (including, in the case of the collector, printing the employee's name on Copy 2 of the CCF), immediately notify the DER by any means (e.g., telephone or secure fax machine) that ensures that the refusal notification is immediately received. As a referral physician (e.g., physician evaluating a ``shy bladder'' condition or a claim of a legitimate medical explanation in a validity testing situation), you must notify the MRO, who in turn will notify the DER.

iv. As an employee, when you refuse to take a non-DOT test or to sign a non-DOT form, you have not refused to take a DOT test. There are no consequences under DOT agency regulations for such a refusal.
i.
For an observed collection, fail to follow the observers’ instructions to raise your clothing above the waist, lower clothing and underpants, and to turn around to permit the observer to determine if you have any type of prosthetic or other device that could be used to interfere with the collection process.  
j.
 Possess or wear a prosthetic or other device that could be used to interfere with the collection process.

k.
Admit to the collector or MRO that you adulterated or substituted the specimen.

i.
As an employee, if the MRO reports that you have a verified adulterated or substituted test result, you have refused to take a drug test.

ii.
As an employee, if you refuse to take a drug test, you incur the consequences specified under DOT agency regulations for a violation of those DOT agency regulations.

iii.
 As a collector or an MRO, when an employee refuses to participate in the part of the testing process in which you are involved, you must terminate the portion of the testing process in which you are involved, document the refusal on the CCF (including, in the case of the collector, printing the employee's name on Copy 2 of the CCF), immediately notify the DER by any means (e.g., telephone or secure fax machine) that ensures that the refusal notification is immediately received. As a referral physician (e.g., physician evaluating a “shy bladder” condition or a claim of a legitimate medical explanation in a validity testing situation), you must notify the MRO, who in turn will notify the DER; as the collector, you must note the refusal in the “Remarks” line (Step 2), and sign and date the CCF; as the MRO, you must note the refusal by checking the “refused to test because” box (Step 6) on Copy 2 of the CCF, and add the reason on the “Remarks” line. You must then sign and date the CCF.

iv.
As an employee, when you refuse to take a non-DOT test or to sign a non-DOT form, you have not refused to take a DOT test.  There are no consequences under DOT agency regulations for refusing to take a non-DOT test.
3.
Failing to remain readably available for testing, including notifying the TRANSIT AGENCY of his/her location if he/she leaves the scene of the accident, when an individual is involved in an accident as defined in this policy.

4.
Other testing

If an employee has a verified positive result, adulterated or substituted sample, the employee is to be immediately removed from safety-sensitive duties.

a.
Negative Dilute Specimen

· The TRANSIT AGENCY will require the employee to provide another specimen immediately.

· The TRANSIT AGENCY will accept the second negative dilute result.

· The collection cannot be witnessed, unless there is another basis for use of direct observation.

· If the result is cancelled/invalid, (with no medical explanation) the employee will need to undergo an immediate witnessed collection.

J. Cancelled Tests

If the test is cancelled, immediate recollections are required for pre-employment, return to duty, or follow-up tests.  Only the MRO can cancel a test.
V.
DRUG AND ALCOHOL TESTING – All testing will be done in accordance with 49 CFR Part 40
VI.
CONFIDENTIALITY AND RECORDKEEPING
A.
Access to Facilities and Records [Part 40.37]

Upon written request by any covered employee, the TRANSIT AGENCY will promptly provide copies of any records pertaining to the employee's use of alcohol or drugs, including any records pertaining to his or her alcohol or drug tests. Access to a covered employee's records will not be contingent upon payment for records other than those specifically requested.

VII.
EMPLOYEE ASSISTANCE PROGRAM / SUBSTANCE ABUSE PROFESSIONAL
A.
Employee Education 

The TRANSIT AGENCY will provide employees subject to this policy with education materials explaining the requirements of the Federal Transit Administration drug and alcohol regulations and the TRANSIT AGENCY policies and procedures for meeting them. In addition, employees will be provided with information concerning the effects of drug use and alcohol misuse on an individual's health, work, and personal life; signs and symptoms of an alcohol or drug problem (the employee's or a co‑worker's); and available methods of intervening when an alcohol or drug problem (the employee's or a co‑worker's); and available methods of intervening when an alcohol or drug problem is suspected, including confrontation, referral to any employee assistance program and/or referral to management. This information will include the following:

1.
Display and distribution of informational material

2
Display and distribution of a community service hot‑line telephone number for employee

           assistance.

Covered employees will receive at least 60 minutes of training of the effects and consequences of prohibited drug use on personal health, safety and the work environment and on the signs and symptoms which may indicate prohibited drug use.

Copies of the above materials and this policy will be distributed to each covered employee prior to the start of alcohol and drug testing required herein and to each employee subsequently hired or transferred into a position requiring the performance of a safety‑sensitive function covered by this policy. Each employee who receives a copy of these materials will be required to sign a statement certifying that he or she has received a copy of the same. The TRANSIT AGENCY will retain the original of the signed certificate and will provide a copy to the employee, if requested.  The TRANSIT AGENCY will also provide written notice to representatives of employee organizations as to the availability of this information, if applicable.

Any questions about the requirements of this policy should be directed to the program contact individual listed.

B.
Supervisory Training

Any individual designated to determine whether reasonable suspicion exists to require a covered employee to undergo a drug or alcohol test under this policy will be required to receive at least 60 minutes of training on alcohol misuse and 60 minutes of training on drug use. This training will cover the physical, behavioral, speech, and performance indicators of probable alcohol misuse and prohibited drug use.

C.
Referral, Evaluation and Treatment 


Procedures for referral of covered employees, including applicants, with a positive test result or an alcohol concentration of 0.04 or greater [49 CFR Part 40] & [655.62].

1.
Available Resources

Any employee who engages in conduct prohibited by this policy will be provided with information about the resources available for evaluating and resolving problems associated with the misuse of alcohol or prohibited drug use, including the names, addresses, and telephone numbers of substance abuse professionals and counseling and treatment programs. 

2.
Substance Abuse Evaluation

Although an employee's employment with the TRANSIT AGENCY may be terminated for

a violation of this policy, employees will be advised to undergo an evaluation by an

appropriate substance abuse professional, who will determine what, if any, assistance

the employee may need in resolving problems associated with alcohol misuse and , /or

prohibited drug use. This requirement will apply regardless of whether such conduct is discovered as a result of a positive drug or alcohol test, independent employer knowledge or a voluntary admission by the employee.  Applicants who refuse to submit to, or test positive in a pre‑employment drug test, will be given the contact information for a DOT-approved SAP – the current contact information is:

 
The Village: 1-800-627-8220

Alcohol Anonymous: 701-235-7335

Narcotics Anonymous: 701-234-9330
3.
Follow Up Testing [655.47]

The SAP shall determine the frequency and duration of follow up testing for a covered employee. Such employees shall be required to take a minimum of six follow up drug tests or six follow up breath alcohol tests, with verified negative results during the first 12 months after returning to duty. After that period of time, the SAP may recommend to the employer the frequency and duration of testing, provided that the testing ends in 60 months for the return to duty.

a. The SAP will conduct the initial evaluation and any follow-up evaluations required.

b. It is the duty of the SAP to determine if the employee has cooperated with any recommendations.

c. The SAP will determine if further treatment or aftercare is needed.

d. The SAP will provide the TRANSIT AGENCY with a follow-up testing plan.

4.
Substance Abuse Professional (SAP) [655.52]

For purposes of this policy, a substance abuse professional (SAP) is defined as a licensed physician (M.D. or D.O.), or a licensed or certified psychologist, social worker, employee assistance professional, or addiction counselor (certified by NAADAC or ICRC who has knowledge of and clinical experience in the diagnosis and treatment of drug and alcohol‑related disorders. The SAP's role is to evaluate the employee's need for assistance in resolving problems related to alcohol or drug abuse, determine if the employee has complied with any recommended treatment or rehabilitation, and to determine a program of follow‑up testing as appropriate.

All SAP’s must comply with Part 40.281-Part 40.283 for qualifications.  All SAP’s must complete training course with an accredited organization and pass an examination on course content.  Every three years SAP’s must complete 12 (ceu) hours of continuing education relevant to SAP functions.  All SAP’s (local and national) must provide certification to the TRANSIT AGENCY.

D.
Voluntary Rehabilitation

An employee who voluntarily (not in response to a TRANSIT AGENCY request to take a controlled substance abuse / alcohol test or the positive result of a controlled substance abuse alcohol test) admits to management that he or she has a controlled substance abuse alcohol problem, and who wishes to submit to a Rehabilitation Program, must sign a release and agreement of rehabilitation, and will be subject to the following:

1.
The employee shall be placed on unpaid medical leave until:

a.
He or she presents evidence of having enrolled in and successfully completed at his or her own expense, a rehabilitation program approved by the TRANSIT AGENCY, and:

b.
He or she submits to a return to duty controlled substance and alcohol test at his or her own  expense which produces a negative result, and;

c.
He or she signs the TRANSIT AGENCY's Post ‑ Rehabilitation Return to Work agreement 

2.
An employee placed on rehabilitation leave as provided in paragraph (D) of this

section must satisfy the provisions of sub‑paragraphs a, b, c of that paragraph not later than (12) weeks from the commencement of this personal leave. An employee failing to do so shall be deemed to have abandoned his or her job. Any employee who is returned to work as provided in this section of the policy and who fails to comply with any of the terms of the Rehabilitation Agreement will be discharged.

In addition to the removal from safety‑sensitive functions required by Federal Transit Administration Regulations, the TRANSIT AGENCY will follow the City’s disciplinary guide which calls for unpaid suspension and referral to EAP a second offense is discharge.
E.
Applicants

An individual pre‑employment test for a prohibited drug will not be hired for a covered function who tests positive on a pre‑employment test, however, the applicant will be given the contact information for the SAP.
F.
EmpIoyees

Any employee who tests positive for a prohibited drug or for alcohol with a saturation level of 0.04 or greater on a second will be discharged from employment with the TRANSIT AGENCY.

Any employee who engages in any conduct that constitutes a refusal to submit to a drug or alcohol test required under this policy will be discharged from employment with the TRANSIT AGENCY.

Any employee whose alcohol test result is 0.02‑0.03 concentration will be removed from duty for at least 24 hours or until his/her next regularly scheduled shift, whichever is longer. All time suspended will be without pay. Any employee who tests 0.02‑0.039 alcohol concentration on more than one occasion will be discharged from employment with the City.
VIII.
OTHER CONSEQUENCES
The following consequences (any other consequences described in this policy that differ from the minimum requirements of FTA rules and regulations) are imposed by the TRANSIT AGENCY under independent authority and are not required by FTA regulations.

A.
Termination of Employment

1. TRANSIT AGENCY will not guarantee reinstatement of an employee who has been removed from safety-sensitive functions after engaging in prohibited conduct, even when that employee is involved and cooperating in DOT’s return-to-duty process.  TRANSIT AGENCY reserves the right to withhold a final decision regarding reinstatement until after results of a Return-to-Duty test have been received.

2. An employee who engages in prohibited conduct a second time will be terminated from employment.

3. An employee who tests positive for controlled substance or whose test indicates alcohol concentration of 0.04 or greater following a fatal accident will, under FTA rules, be immediately removed from service, and, under the City’s independent authority, will be terminated from employment.

4. An employee who is convicted of driving under the influence of controlled substances and/or alcohol while on duty will be immediately terminated from employment.

5. An employee who refuses to submit to required testing for alcohol and/or controlled substances will be considered to have voluntarily resigned.

6. The services of any non-employee (a contract driver, or independent owner-operator) who engages in prohibited conduct will be immediately discontinued.

7. An employee who provides two alcohol test results that are greater than 0.02 but below 0.04, and whose employment is not terminated as provided herein, will be terminated from employment if he/she refuses to be assessed by our EAP, or refuses to sign a release of information for the City to receive assessment results, or refuses to participate in or complete a program of rehabilitation or treatment recommended by the EAP Counselor.

8. When an employee has not reported to a scheduled SAP appointment within three (3) working days after receiving the SAP’s name and phone number, the City will no longer continue to hold the employee’s position open and will consider the employee to have voluntarily resigned.

9. If a SAP reports that an employee is not cooperating, or has dropped out of the program, the City will consider that the employee has voluntarily resigned, and will take steps to replace the employee.
10. When it is discovered that an employee provided false information regarding previous test results on pre-employment tests, or when other information on the application has been falsified, the employee will be immediately terminated.

B.
Suspended Status

1. When an employee’s alcohol test result is above 0.02 but less than 0.04, FMCSA regulations require that the employee be removed from safety-sensitive functions for twenty-four (24) hours.  Under independent authority, the City considers this to be unpaid suspension.

2. When an employee is using a prescription medication and provides no written notice or authorization from a licensed medical practitioner advising that the employee may continue to safely operate a Commercial Motor Vehicle while using the medication, TRANSIT AGENCY reserves the right to place the employee on unpaid suspension until such information is received by the City’s Safety Coordinator or Director of Human Resources, or until the medication is no longer required.
3. An employee who is charged by any governmental authority with driving under the influence of controlled substances and/or alcohol while on duty will be placed on unpaid suspension, pending resolution of the charge.

C.
Employee Costs for Testing
1. When the cost of a follow-up test, or a retest, as specified in this policy, is to be borne by the employee, that employee may elect to sign an authorization form that permits the TRANSIT AGENCY to deduct those costs from the employee’s subsequent paycheck.  Such arrangements will be made through the City’s Human Resources Department.

D.
Additional Testing for Drugs and Alcohol

1. An employee will be required to submit to a non-DOT test for reasonable suspicion in those circumstances when the employee is suspected of drug or alcohol use, or has violated a work rule as stated elsewhere in City’s policies, or is involved in or may have contributed to the cause of an accident, or causes injury to him/herself or to another person, when the circumstances related to that incident do not meet the requirements of a DOT test.

	TRANSIT AGENCY may change, alter, or eliminate any or all portions of this policy as it deems appropriate, or as mandated or permitted by applicable laws, and may interpret it in response to any particular circumstances.  An up-to-date copy of the policy is kept in the Office of the Director of Human Resources.  Employees may request to see the policy at any time during normal business hours.  An up-to-date copy will also be stored on the City’s Intranet, at the Human Resources site.


TRANSIT AGENCY Contact, Lab, Collection site and MRO Information

(note:  Contractor for Transit Services may have different information; this will be outlined in their Drug& Alcohol Program)

Employee Contact:


Collection Site:


Consortium:



Primary Laboratory:


MRO:




Drug and Alcohol Abuse Help Lines

 The Village: TRANSIT AGENCY EAP provider 1-800-627-8220

Alcohol Anonymous: 701-235-7335

Narcotics Anonymous: 701-234-9330

Post Rehabilitation Return to Work Agreement

1. I understand that my previous job performance warrants close supervision for an extended period of time upon my return to work and I will accept such supervision as a constructive part of my recovery.

2. I understand that upon my return to work, I must meet all established standards of conduct and job performance and that I will be subject to the City’s disciplinary schedule for any failure to meet those standards.

3. I understand that I will be subject to random controlled substance testing as set by my Substance Abuse professional.  The City will not pay the cost of such follow-up testing.

4. I agree that I shall cooperate fully with all request concerning controlled substance and alcohol testing.  Failure to do so will result in disciplinary action.

I understand and agree that my leave of absence, reinstatement, and continued employment are contingent upon my satisfying all of the above rules and conditions of employment and that my failure to do so subjects me to discipline, up to and including termination

Signature ______________________________________   Date ___________________

Supervisor _______________________________

DAPM ___________________________________

APPENDIX 1

NOTIFICATION OF TESTING

This testing is required by federal transit administration regulations (49 CFR part 655 & US DOT Regulation 49 CFR part 40).  A verified positive result in and/or the failure or refusal to submit to this test will disqualify you from the performance of safety-sensitive functions for the TRANSIT AGENCY and may subject you to such other action as outlined by the TRANSIT AGENCY policy.

APPENDIX 2

Minimum Annual Percentages for Random Drug and Alcohol Testing

The annual random testing rates for drugs and alcohol are determined separately based on the industry wide positive rate for the preceding two-consecutive year period, based on annual MIS reports submitted by covered employers and in accordance with 49 CFR Part 655.  Rates for future years will be announced each year with the rates dependent on industry-wide experience rates.  If changes occur, they will be noted in this section.

Drugs

In accordance with 49 CFR Part 655.45(b), the employees will be tested at the FTA annual minimum random testing rates.  Currently, the annual percentage of covered employees that need to be tested on an annual basis is 25%.

Alcohol

The annual percentage of covered employees that need to be tested on an annual basis is 10%.

(The 10% annual percentage of covered employees that need to be tested is a change and a reduction from 25%.  The change occurred on 1/6/1998, Federal Register Vol. 63, No. 3, page 418 & 419.)
APPENDIX 3

CUTOFF LEVELS

Initial Testing

The initial test shall use an immunoassay which meets the requirements of the Food and Drug Administration for commercial distribution.  The following initial cutoff levels shall be used when screening specimens to determine whether they are negative for these five drugs or classes of drugs:

Types



Initial Test Cutoff Levels (ng/ml)

Marijuana Metabolites

50

Cocaine Metabolites

300

Opiate Metabolites

2000*

Phencyclidine


25

Amphetamines

1000

*-25 ng/ml if immunoassay specific for free morphone.

These cutoff levels are subject to change by the Department of Health and Human Services as advances in technology or other considerations warrant identification of these substances at other concentrations.

Confirmatory Test

All specimens identified as positive on the initial test shall be confirmed using gas chromatography/mass spectrometry (GC/MS) techniques at the cutoff levels listed in this paragraph for each drug.  All confirmations shall be by quantitative analysis.  Concentrations that exceed the linear region of the standard crve shall be documented in the laboratory record as “greater than highest standard curve value”.

Types



Confirmation Test Cutoff Levels (ng/ml)

Marijuana Metabolites

15*

Cocaine Metabolites

150**

Opiates Morphine

2000

Codine



2000

Acetylmorphone

10

Phencyclidine


25

Amphetamines

500

Methamphetamine

500***

*Delta –9- Tatrahydrocannabinol –9- Acid

** Benzoylecgonine

***Specimen must also contain amphetamine at a concentration greater than or equal to 200 ng/ml.

Morphine or codeine with a level of 15,000 ng/ml or above must be reported.

These cutoff levels are subject to change by the Department of Health and Human Services as advances in technology or other considerations warrant identification of these substances at other concentrations.

APPENDIX 4

DAPM – 1

	TRANSIT AGENCY
Post-Accident Substance Abuse Testing Decision

Maker


Any safety sensitive employee operating a transit vehicle at the time of the accident will be required to submit to testing for alcohol and prohibited drugs as soon as practicable following the accident.  The City will also test any other employee whose performance could have contributed to the accident, as determined by the City using the best information available at the time of decision.

Accident Information

Date of Accident ________________
Time of Accident_______________ am/pm

Operators Name ____________________________________________

Decision Questions

Was there a fatality?
Yes ____
No ____
If yes, post-accident testing required.

If the accident was non-fatal and involved a transit vehicle (bus or para-transit van) ask the following questions:

1.
Has any individual suffered a bodily injury and immediately received medical treatment away from the scene of the accident?
Yes ____
No ____

2.
Was there disabling damage to the transit vehicle as a result of the occurrence and is it transported away from the scene by a tow truck or other vehicle?
Yes ____
No ____

If yes is checked for questions 1 or 2, a post-accident test is required unless you determine, using the best information available at the time of decision, that the employee’s performance can be completely discounted as a contributing factor for the accident.  Must note on reverse side reason for not testing.

In the event an alcohol test is not administered within 2 hours following an accident, prepare and maintain a record on the reverse side of this form stating the reasons why the test was not promptly administered.  If an alcohol test is not administered within 8 hours following an accident, the City will make no further effort to administer an alcohol test and document the reason why the test was not administered within 8 hours.  In the event a drug test is not administered within 32 hours following an accident, do no continue to administer the drug test.

If an employee is required to submit to a substance abuse test, they shall not be assigned to operate any City vehicles or perform any safety sensitive functions pending the outcome of the test.

On-Scene Decision Maker Signature ___________________________
Date___________

Reason Test Was Not Completed

On-Scene Decision Maker Signature___________________________________
Date ___________________
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